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RULES  AND  REGULATIONS 


Title  29— LABOR 

Chapter  V — Wage  and  Hour  Division, 
Department  of  Labor 

SUBCHAPTER  B— STATEMENTS  OF  GENERAL 
POLICY  OR  INTERPRETATION  NOT  DIRECTLY 
RELATED  TO  REGULATIONS 

PART  780— EXEMPTIONS  APPLICABLE 
TO  AGRICULTURE,  PROCESSING  OF 
AGRICULTURAL  COMMODITIES, 
AND  RELATED  SUBJECTS  UNDER 
THE  FAIR  LABOR  STANDARDS  ACT 

Part  780  of  Title  29  of  the  Code  of 
Federal  Regulations  is  hereby  revised 
as  set  forth  below  in  order  to  adapt  it 
to  the  changes  made  by  the  Fair  Labor 
Standards  Amendments  of  1966  (80 
Stat.  830)  in  the  provisions  of  the  Fair 
Labor  Standards  Act  of  1938  (29  U.S.C. 
201  et  seq.)  and  in  order  to  include  such 
new  and  additional  interpretations  of 
the  law  as  amended  and  such  modifica¬ 
tions  of  prior  interpretations  as  are 
deemed  necessary  to  conform  the  text  of 
this  part  to  the  present  provisions  of 
the  act,  as  amended,  and  to  set  forth 
therein  more  fully  the  principles  by 
which  the  Secretary  and  the  Admin¬ 
istrator  are  guided  in  interpreting  and 
applying  these  provisions  in  the  light  of 
their  legislative  history  and  the  perti¬ 
nent  judicial  decisions  and  administra¬ 
tive  interpretations  and  opinions  ren¬ 
dered  since  this  part  was  last  revised. 

The  administrative  procedure  provi¬ 
sions  of  5  U.S.C.  553  which  require  notice 
of  proposed  nile  making,  opportunity  for 
public  participation,  and  delay  in  effec¬ 
tive  date  are  not  applicable  because  these 
are  interpretative  rules.  I  do  not  believe 
such  procedures  will  serve  a  useful  pur¬ 
pose  here. 

Accordingly,  this  amendment  revising 
Part  780  shall  become  effective  immedi¬ 
ately. 

The  revised  29  CFR  Part  780  reads  as 
follows: 

Subparl  A — Introductory 

Sec. 

780.0  Purpose  of  Interpretative  bulletins 
In  this  part. 

780.1  General  scope  of  the  Act. 

780.2  Exemptions  from  Act’s  require¬ 

ments. 

780.3  Exemptions  discussed  In  this  part. 

780.4  Matters  not  discussed  In  this  part. 

780.5  Significance  of  official  Interpre¬ 

tations. 

780.6  Basic  support  for  Interpretations. 

780.7  Reliance  on  Interpretations. 

780.8  Interpretations  made,  continued, 

and  superseded  by  this  part. 

780.9  Related  exemptions  are  Inter¬ 

preted  together. 

780.10  Workweek  standard  In  applying 

exemptions. 

780.11  Exempt  and  nonexempt  work  dur¬ 

ing  the  same  workweek. 

780.12  Work  exempt  under  another  sec¬ 

tion  of  the  Act. 

Subpart  B — General  Scope  of  Agriculture 

780.100  Scope  and  significance  of  Interpre¬ 

tative  bulletin. 

780.101  Matters  discussed  In  this  subpart. 

780.102  Pay  requirements  for  agricultural 

employees. 

780.103  "Agriculture"  as  defined  by  the 

Act. 


Sec. 

780.104  How  modem  specialization  affects 
the  scope  of  agriculture. 

780.106  ‘‘Primary’’  and  ‘‘secondary’’  agri¬ 
culture  under  section  3(f). 

Exemption  tor  ‘‘Primary’’  Acriculturk 
Generally 

780.106  Employment  In  ‘‘primary’’  agricul¬ 

ture  Is  farming  regardless  of 
why  or  where  work  Is  performed. 

Farming  in  All  Its  Branches 

780.107  Scope  of  the  statutory  term. 

780.108  Listed  activities. 

780.109  Determination  of  whether  unlisted 

activities  are  ‘‘farming’’. 

Cultivation  and  Tillage  of  the  Son. 

780.110  Operations  Included  In  “cultiva¬ 

tion  and  tillage  of  the  soil." 

Dairying 

780.111  "Dairying"  as  a  farming  operation. 

Agricultural  or  Horticultural 
Commodities 

780.112  General  meaning  of  "agricultural 

or  horticultural  commodities.” 

780.113  Seeds,  spawn,  etc. 

780.114  WUd  commodities. 

780.115  Forest  products. 

780.116  Commodities  Included  by  refer¬ 

ences  to  the  Agricultural  Mar¬ 
keting  Act. 

■‘Production,  Cultivation,  Growing,  and 
Harvesting"  of  Commodities 

780.117  "Production,  cultivation,  growing.” 

780.118  “Harvesting.” 

Raising  of  Livestock,  Bees,  Fur-Bearing 
Animals,  or  Poultry 

780.119  Employment  In  the  specified  op¬ 

erations  generally. 

780.120  Raising  of  "livestock." 

780.121  What  constitutes  “raising”  of  live¬ 

stock. 

780.122  Activities  relating  to  race  horses. 

780.123  Raising  of  bees. 

780.124  Raising  of  fur-bearing  animals. 

780.125  Raising  of  poultry  In  general. 

780.126  Contract  arrangements  for  raising 

poultry. 

780.127  Hatchery  operations. 

Practices  Exempt  Under  "Secondary”  Mean¬ 
ing  OP  Agriculture  Generally 

780.128  General  statement  on  "secondary” 

agriculture. 

780.129  Required  relationship  of  practices 

to  farming  operations. 

Practices  Performed  "By  a  Farmer” 

780.130  Performance  "by  a  farmer”  gener¬ 

ally. 

780.131  Operations  which  constitute  one  a 

"farmer.” 

780.132  Operations  must  be  performed 

“by”  a  farmer. 

780.133  Farmers’  cooperative  as  a  "farmer.” 
Practices  Performed  “on  a  Farm” 

780.134  Performance  "on  a  farm”  gener¬ 

ally. 

780.135  Meaning  of  “farm”. 

780.136  Emploirment  In  practices  on  a 

farm. 

“Such  Farming  Operations” — of  the  Farmer 

780.137  Practices  must  be  performed  In 

connection  with  farmer’s  own 
(farming. 

780.138  Application  of  the  general  princi¬ 

ples. 

780.139  Pea  vlnlng. 

780.140  Place  of  performing  the  practice 

as  a  factor. 


"Such  Farming  Operations”— o«  the  Farm  | 

See. 

780.141  Practices  must  relate  to  farming  I 
operations  on  the  particular  | 
farm.  | 

780.143  Practices  on  a  farm  not  related  to  j 

farming  operations. 

780.148  Practices  on  a  farm  not  performed 
for  the  farmer. 

Performance  of  the  Practices  "as  an  Inci¬ 
dent  TO  OR  IN  Conjunction  With”  the 
Farming  Operations 

780.144  "As  an  incident  to  or  In  conjunc¬ 

tion  with”  the  farming  opera¬ 
tions. 

780.145  The  relationship  is  determined  by 

consideration  of  all  relevant 
factors. 

780.146  Importance  of  relationship  of  the 

practice  to  farming  generally. 

780.147  Practices  performed  on  farm  prod¬ 

ucts — special  factors  considered. 

Practices  Included  When  Performed  as 
Provided  in  Section  3(f) 

780.148  “Any”  practices  meeting  the  re¬ 

quirements  will  qualify  for  ex¬ 
emption. 

780.149  Named  practices  as  well  as  others 

must  meet  the  requirements. 

Preparation  for  Market 

780.150  Scope  and  limits  of  "preparation 

for  market.” 

780.151  Particular  operations  on  commodi¬ 

ties. 

Specified  Dixivery  Operations 

780.153  General  scope  of  specified  delivery 
operations. 

780.153  Delivery  “to  storage." 

780.154  Delivery  “to  market.” 

780.165  Delivery  “to  carriers  for  transpor¬ 

tation  to  market.” 

’Transportation  Operations  Not  Mentioned 
in  Section  3(f) 

780.156  ‘Transportation  of  farm  products 

from  the  fields  or  farm. 

780.157  Other  transportation  incident  to 

farming. 

Other  Unlisted  Practices  Which  May  Be 
Within  Section  3(f) 

780.158  Examples  of  other  practices  within 

section  3(f)  If  requirements  are 
met. 

Subpart  C — Agriculture  as  It  Relates  to  Specific 
Situations 

Forestry  or  Lumbering  Operations 

780.200  Exemption  of  forestry  or  lumber¬ 

ing  operations  Is  limited. 

780.201  Meaning  of  “forestry  or  lumber- 

operations." 

780.202  Subordination  to  farming  opera¬ 

tions  Is  necessary  for  exemption. 

780.203  Performance  of  operations  on  a 

farm  but  not  by  the  farmer. 

780.204  Number  of  employees  engaged  In 

operations  not  material. 

Nurseries  and  Landscaping  Operations 

780.205  Nursery  activities  generally. 

780.206  Planting  and  lawn  mowing. 

780.207  Operations  with  respect  to  wild 

plants. 

780.208  Forest  and  Christmas  tree  activi¬ 

ties. 

780.209  Packing,  storage,  warehousing,  and 

sale  of  nursery  products. 

Hatchery  Operations 

780.210  The  typical  hatchery  operations 

-  constitute  “agriculture,"  j 

780.211  Contract  production  of  hatching  | 

eggs. 
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780.212  Hatchery  employees  working  on 

farms. 

780.213  Produce  business. 

780.214  Feed  sales  and  other  nonexempt 

activities. 

Subpart  D— Employment  in  Agriculture  That  1$ 
Exempted  From  the  Minimum  Wage  and  Over¬ 
time  Pay  Requirements  Under  Section  1 3(a)(6) 

780.300  Statutory  exemptions  in  section 

13(a)(6). 

780.301  Other  pertinent  statutory  provi¬ 

sions. 

780.302  Basic  conditions  of  section  13  (a) 

(6)  (A). 

780.303  Exemption  applicable  on  employee 

basis. 

780.304  Employed  by  an  employer. 

780.305  500  man-day  provision. 

780.306  Calendar  quarter  of  the  preceding 

calendar  year  defined. 

780.307  Exemption  for  employer’s  immedi¬ 

ate  family. 

780.308  Definition  of  immediate  family. 

780.309  Man-day  exclusion. 

780.310  Exemption  for  local  hand  harvest 

laborers. 

780.311  Basic  conditions  of  section  13(a) 

(6)(C). 

780.312  “Hand  harvest  laborer"  defined. 

780.313  Piece  rate  basis. 

780.314  Operations  customarily  paid  on  a 

piece  rate  basis. 

780.315  Local  hand  harvest  laborers. 

780.316  Thirteen  week  provision. 

780.317  Man-day  exclusion. 

780.318  Exemption  of  nonlocal  minors. 

780.319  Basic  conditions  of  exemption. 

780.320  Nonlocal  minors. 

780.321  Minors  16  years  of  age  or  under. 

780.322  Is  employed  on  the  same  farm  as 

his  parent  or  persons  standing 
in  the  place  of  his  parent. 

780.323  Exemption  of  range  production  of 

livestock. 

780.324  Requirement  for  exemption  to 

Apply. 

780.325  “Principally  engaged.” 

780.326  On  the  range. 

780.327  Production  of  livestock. 

780.328  Meaning  of  livestock. 

780.329  Exempt  work. 

780.330  Sharecroppers  and  tenant  farmers. 

780.331  Crew  leaders  and  labor  contractors. 

780.332  Exchange  of  labor  between  farmers. 

Subpart  E — Employment  In  Agriculture  or  Irriga¬ 
tion  That  If  Exempted  From  the  Overtime  Pay 
Requirements  Under  Section  1 3(b)(1 2) 

780.400  Statutory  provisions. 

780.401  General  explanatory  statement. 

780.402  The  general  guides  for  applying 

the  exemption. 

780.403  Employee  basis  of  exemption  under 

section  13(b)  (12). 

780.404  Activities  of  the  employer  con¬ 

sidered  in  some  situations. 

The  Irrigation  Exemption 

780.405  Exemption  is  direct  and  does  not 

mean  activities  are  agriculture. 

780.406  Exemption  is  from  overtime  only. 

780.407  System  must  t>e  nonprofit  or  oper¬ 

ated  on  a  sharecrop  basis. 

780.408  Facilities  of  system  must  be  used 

exclusively  for  agricultural  pur¬ 
poses. 

780.409  Employment  "in  connection  with 

the  operation  or  maintenance” 
is  exempt. 

Subpart  F — Employment  of  Agricultural  Em- 
ployeet  in  Processing  Shade-Grown  Tobacco; 
Exemption  From  Minimum  Wage  and  Overtime 
Pay  Requirements  Under  Section  13(a)(MI 
Introductort 

780  500  Scope  and  significance  of  interpre¬ 

tative  bulletin. 


Sec. 

780.501  Statutory  provision. 

780.502  Legislative  history  of  exemption. 

780.503  What  determines  the  application 

of  the  exemption. 

Requirements  For  Exemption 
Shade-Grown  Tobacco 

780.505  Definition  of  “shade-grown  to- 

baccx).” 

780.506  Dependence  of  exemption  on 

shade-grown  tobacco  operations. 

780.507  “Such  tobacco." 

780.508  Application  of  the  exemption. 

780.509  Agriculture. 

780.510  “Any  agricultural  employee.” 

780.511  Meaning  of  “agricultural  em¬ 

ployee.” 

780.512  “Employed  in  the  growing  and 

harvesting.” 

780.513  What  employment  in  growing  and 

harvesting  is  sufficient. 

780.514  “Growing”  and  “harvesting." 

Exempt  Processing 

780.515  Processing  requirements  of  section 

13(a) (14). 

780.516  “Prior  to  the  stemming  process." 

780.517  “For  use  as  cigar  wrapper  tobacco." 

780.518  Exempt  processing  operations. 

780.519  General  scope  of  exempt  opera¬ 

tions. 

780.520  Particular  operations  which  may 

be  exempt. 

780.521  Other  processing  operations. 

780.522  Nonprocessing  employees. 

Subpart  G — Employment  in  Agriculture  and  Live¬ 
stock  Auction  Operations  Under  the  Section 
13(b)(13)  Exemption 

Introductory 

780.600  Scope  and  significance  of  inter¬ 

pretative  bulletin. 

780.601  Statutory  provision. 

780.602  General  explanatory  statement. 

Requirements  for  Exemption 

780.603  What  determines  application  of 

exemption. 

780.604  General  requirements. 

780.605  Employment  in  agriculture. 

780.606  Interpretation  of  term  "agricul¬ 

ture.” 

780.607  “Primarily  employed”  in  agricul¬ 

ture. 

780.608  “During  his  workweek.” 

780.609  Workweek  unit  in  applying  the  ex¬ 

emption. 

780.610  Workweek  exclusively  in  exempt 

work. 

780.611  Workweek  exclusively  in  agricul¬ 

ture. 

780.612  Employment  by  a  “farmer.” 

780.613  “By  such  farmer.” 

780.614  Definition  of  a  farmer. 

780.615  Raising  of  livestock. 

780.616  Operations  included  in  raising 

livestock. 

780.617  Adjunct  livestock  auction  opera¬ 

tions. 

780.618  “His  own  account” — “in  conjunc¬ 

tion  with  other  farmers.” 

780.619  Work  “in  connection  with”  live¬ 

stock  auction  operations. 

780.620  Minimum  wage  for  livestock  auc¬ 

tion  work. 

Effect  or  Exemption 

780.621  No  overtime  wages  in  exempt  work. 

Subpart  H — Employment  by  Small  Country  Ele¬ 
vators  Within  Area  of  Production;  Exemption 
From  Overtime  Pay  Requirements  Under  Section 
13lb)(MI 

Introductory 

780.700  Sc(^e  and  significance  of  inter¬ 

pretative  bulletin. 

780.701  StatutCHT  provision. 


Sec. 

780.702  What  determines  application  of 

the  exemption. 

780.703  Basic  requirements  for  exemption. 

Establishment  Commonly  Recognized  as  a 
Country  Elevator 

780.704  Dependence  of  exemption  on  na¬ 

ture  of  employing  establish¬ 
ment. 

780.705  Meaning  of  “establishment.” 

780.706  Recognition  of  character  of  estab¬ 

lishment. 

780.707  Establishments  “commonly  rec¬ 

ognized”  as  country  elevators. 

780.708  A  country  elevator  is  located  near 

and  serves  farmers. 

780.709  Size  and  equipment  of  a  country 

elevator. 

780.710  A  country  elevator  may  sell  prod¬ 

ucts  and  services  to  farmers. 

780.711  Exemption  of  mixed  business  ap¬ 

plies  only  to  country  elevators. 

Employment  or  “No  More  Than  Five  Em¬ 
ployees" 

780.712  Limitation  of  exemption  to  estab¬ 

lishments  with  five  or  fewer 
employees. 

780.713  Determining  the  number  of  em¬ 

ployees  generally. 

780.714  Employees  employed  “in  such  op¬ 

erations”  to  be  counted. 

780.715  Counting  employees  “employed  in 

the  establishment.” 

Employees  “Employed  ♦  *  •  By"  The  Coun¬ 
try  Elevator  Establishment 

780.716  Exemption  of  employees  “em¬ 

ployed  •  *  •  by”  the  establish¬ 
ment. 

780.717  Determining  whether  there  is  em¬ 

ployment  "by”  the  establish¬ 
ment. 

780.718  Employees  who  may  l>e  exempt. 

780.719  Employees  not  employed  “by”  the 

elevator  establishment. 

Employment  “Within  the  Area  of 
Production” 

780.720  “Area  of  production”  requirement 

of  exemption. 

Workweek  Application  or  Exemption 

780.721  Employment  in  the  particular 

workweek  as  test  of  exemption. 

780.722  Exempt  workweeks. 

780.723  Exempt  and  nonexempt  employ¬ 

ment. 

780.724  Work  exempt  under  another  sec¬ 

tion  of  the  Act. 

Subpart  I —  Employment  in  Ginning  of  Cotton  and 
Processing  of  Sugar  Beets,  Sugar  Beet  Molasses, 
Sugarcane,  or  Maple  Sap  Into  Sugar  or  Syrup; 
Exemption  From  Overtime  Pay  Requirements 
Under  Section  13(bl(15) 

Introductory 

780.800  Scope  and  significance  of  interpre¬ 

tative  bulletin. 

780.801  Statutory  provisions. 

780.802  What  determines  application  of  the 

exemption. 

780.803  Basic  conditions  of  exemption; 

first  part,  ginning  of  cotton. 

Ginning  of  Cotton  for  Market 

780.804  “Ginning”  of  cotton. 

780.805  Ginning  of  “cotton.” 

780.806  Exempt  ginning  limited  to  first 

processing. 

780.807  Cotton  must  be  ginned  “for  mar¬ 

ket.” 

Employees  “Engaged  in”  Ginning 

780.808  Who  may  qualify  for  the  exemp¬ 

tion  generally. 

780.809  Employees  engaged  in  exempt  op¬ 

erations. 
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780.810  Employees  not  “engaged  In'*  gln> 

ning. 

CotrWTT  Wheiue  Cotton  Is  Gbown  m 
CoMMEBCiAi,  Quantities 

780.811  Exemption  dependent  upon  place 

of  employment  generally. 

780.812  “County.” 

780.813  “County  where  cotton  Is  grown.” 

780.814  “Grown  In  commercial  quantities." 

780.815  Basic  conditions  of  exemption;  sec¬ 

ond  part,  processing  of  sugar 
beets,  sugar-beet  molasses, 
sugarcane,  or  maple  sap. 

780.816  Processing  of  specific  commodities. 

780.817  Employees  engaged  In  processing. 

780.818  Employees  not  engaged  In  process¬ 

ing. 

780.819  Production  must  be  of  unrefined 

sugar  or  syrup. 

Subpart  J — Employment  in  Fruit  and  Vegetable 
Harvest  Transportation;  Exemption  From  Over¬ 
time  Pay  Requirements  Under  Section  13lb)(16) 
Introductobt 

780.900  Scope  and  significance  of  interpre¬ 

tative  bulletin. 

780.901  Statutory  provision. 

780.902  Legislative  history  of  exemption. 

780.903  General  scope  of  exemption. 

780.904  What  determines  the  exemption. 

780.905  Employers  who  may  claim  exemp¬ 

tion. 

Exempt  Operations  on  Fruits  or  Vegetables 

780.908  Requisites  for  exemption  generally. 

780.907  “Fruits  or  vegetables.” 

780.908  Relation  of  employee’s  work  to 

specified  transportation. 

780.909  “Transportation.” 

780.910  Engagement  In  transportation  and 

preparation. 

780.911  Preparation  for  transportation. 

780.912  Exempt  preparation. 

780.913  Nonexempt  preparation. 

780.914  “From  the  farm.” 

780.915  “Place  of  first  processing.” 

780  916  “Place  of  •  •  *  first  marketing.” 

780.917  “Within  the  same  State.” 

Exempt  Transportation  of  Pbuit  ob 
Vegetable  Harvest  Employees 

780.918  Requisites  for  exemption  generally. 

780.919  Engagement  “In  transportation”  of 

harvest  workers. 

780.920  Workers  transported  must  be  fruit 

or  vegetable  harvest  workers. 

780.921  Persons  "employed  or  to  be  em¬ 

ployed”  In  fruit  or  vegetable  har¬ 
vesting. 

780.922  “Harvesting”  of  fruits  or  vege¬ 

tables. 

780.923  “Between  the  farm  and  any  point 

within  the  same  State.” 

Subpart  K — Employment  of  Homeworkers  in 
Making  Wreaths;  Exemption  From  Minimum 
Wage,  Overtime  Compensation,  and  Child 
Labor  Provisions  Under  Section  1 3(dl 
Introductory 

780.1000  Scope  and  significance  of  Interpre¬ 

tative  bulletin. 

780.1001  General  explanatory  statement. 
Requirements  for  Exemption 

780.1002  Statutory  requirements. 

780.1003  What  determines  the  application  of 

the  exemption. 

780.1004  General  requirements. 

780.1005  Homeworker. 

780.1006  In  or  about  a  home. 

780.1007  Exemption  is  inapplicable  if 

wreath-making  is  not  in  or  about 
a  hmne. 

780.1008  Examples  of  places  not  considered 

homes. 


Sec. 

780.1009  Wreaths. 

780.1010  PrincipaUy. 

780.1011  Evergreens. 

780.1012  Other  evergreens. 

780.1013  Natural  evergreens. 

780.1014  Harvesting. 

780.1015  Other  forest  products. 

780.1016  Use  of  evergreens  and  forest  prod¬ 

ucts. 

Authority;  The  provisions  of  this  Part  780 
Issued  imder  secs.  1-19,  52  Stat.  1060,  as 
amended;  75  Stat.  65;  29  UB.C.  201-219. 

Subpart  A — Introductory 

§  780.0  Purpose  of  interpretative  bulle¬ 
tins  in  this  part. 

It  is  the  purpose  of  the  interpretative 
bulletins  in  this  part  to  provide  an  offi¬ 
cial  statement  of  the  views  of  the  De¬ 
partment  of  Labor  with  respect  to  the 
application  and  meaning  of  the  provi¬ 
sions  of  the  Fair  Labor  Standards  Act 
of  1938,  as  amended,  which  exempt  cer¬ 
tain  employees  from  the  minimum  wage 
or  overtime  pay  requirements,  or  both, 
when  employed  in  agriculture  or  in  cer¬ 
tain  related  activities  or  in  certain  oper¬ 
ations  with  respect  to  agricultural  or 
horticultural  commodities. 

§  780.1  General  scope  of  the  Act. 

The  Fair  Labor  Standards  Act  is  a 
Federal  statute  of  general  application 
which  establishes  minimum  wage,  over¬ 
time  pay,  equal  pay,  and  child  labor  re¬ 
quirements  that  apply  as  provided  in  the 
Act.  These  requirements  are  applicable, 
except  where  exemptions  are  provided, 
to  employees  in  those  workweeks  when 
they  are  engaged  in  interstate  or  foreign 
commerce  or  in  the  production  of  goods 
for  such  commerce  or  are  employed  in 
enterprises  so  engaged  within  the  mean¬ 
ing  of  definitions  set  forth  in  the  Act. 
Employers  having  such  employees  are 
required  to  comply  with  the  Act’s  provi¬ 
sions  in  this  regard  unless  relieved  there¬ 
from  by  some  exemption  in  the  Act,  and 
with  specified  recordkeeping  require¬ 
ments  contained  in  part  516  of  this  chap¬ 
ter.  The  law  authorizes  the  Department 
of  Labor  to  investigate  for  compliance 
and,  in  the  event  of  violations,  to  super¬ 
vise  the  payment  of  unpaid  minimum 
wages  or  unpaid  overtime  compensation 
owing  to  any  employee.  The  law  also 
provides  for  enforcement  in  the  courts. 

§  780.2  Exemptions  from  Act's  requirc- 
mciiLs. 

The  Act  provides  a  number  of  specific 
exemptions  from  the  general  require¬ 
ments  described  in  §  780.1.  Some  are 
exemptions  from  the  overtime  provisions 
only.  Others  are  from  the  child  labor 
provisions  only.  Several  are  exemptions 
from  both  the  minimum  wage  and  the 
overtime  requirements  of  the  Act.  Fi¬ 
nally,  there  are  some  exemptions  from 
all  three — minimum  wage,  overtime  pay, 
and  child  labor  requirements.  An  em¬ 
ployer  who  claims  an  exemption  under 
the  Act  has  the  burden  of  showing  that 
it  applies  (Walling  v.  General  Industries 
Co.,  330  UJ5.  545;  Mitchell  v.  Kentucky 
Finance  Co.,  859  U.S.  290).  Conditions 
specified  in  the  language  of  the  Act 
are  “explicit  prerequisites  to  exemption” 


(Arnold  v.  Kanowsky,  361  U.S.  388). 
“The  details  with  which  the  exemptions 
in  this  Act  have  been  made  preclude 
their  enlargement  by  implication”  and 
“no  matter  how  broad  the  exemption,  it 
is  meant  to  apply  only  to”  the  specified 
activities  (Addison  v.  Holly  Hill,  322  U.S. 
607;  Maneja  v.  Waialua,  349  U.S.  254). 
Exemptions  provided  in  the  Act  “are  to 
be  narrowly  construed  against  the  em¬ 
ployer  seeking  to  assert  them”  and  their 
application  limited  to  those  who  come 
“plainly  and  unmistakably  within  their 
terms  and  spirit”  (Phillips  v.  Walling, 
334  U.S.  490;  Mitchell  v.  Kentucky 
Finance  Co.,  359  U.S.  290;  Arnold  v. 
Kanowsky,  361  U.S.  388) . 

§  780.3  Exemptions  disrussed  in  this 
part. 

(a)  The  specific  exemptions  which  the 
Act  provides  for  employment  in  agricul¬ 
ture  and  in  certain  operations  more  or 
less  closely  connected  with  the  agricul¬ 
tural  industry  are  discussed  in  this  Part 
780.  These  exemptions  differ  substan¬ 
tially  in  their  terms,  scope,  and  methods 
of  application.  Each  of  them  is  there¬ 
fore  separately  considered  in  a  subpart  of 
this  part  which,  together  with  this  Sub¬ 
part  A,  constitutes  the  official  interpre¬ 
tative  bulletin  of  the  Departmait  of 
Labor  with  respect  to  that  exemption. 
Exemptions  from  minimum  wages  and 
overtime  pay  and  the  subparts  in  which 
they  are  considered  include  the  section 
13(a)  (6)  exemptions  for  employees  on 
small  farms,  family  members,  local  hand 
harvest  laborers,  migrant  hand  harvest 
workers  under  16,  and  range  production 
employees  discussed  in  Subpart  D  of  this 
part,  and  the  section  13(a)  (14)  exemp¬ 
tion  for  agricultural  employees  process¬ 
ing  shade- grown  tobacco  discussed  in 
Subpart  F  of  this  part. 

(b)  Exemptions  from  the  overtime  pay 
provisions  and  the  subparts  in  which 
these  exemptions  are  discussed  include 
the  section  13(b)  (12)  exemption  (agri¬ 
culture  and  irrigation)  discussed  in 
Subpart  E  of  this  part,  the  section  13 
(b)  (13)  exemption  (agriculture  and  live¬ 
stock  auction  operations)  discussed  in 
Subpart  G  of  this  part,  the  section  13 
(b)(14)  exemption  (country  elevators) 
discussed  in  Subpart  H  of  this  part,  the 
section  13(b)  (15)  exemption  (cotton 
ginning  and  sugar  processing)  discussed 
in  Subpart  I  of  this  part,  and  the  section 
13(b)  (16)  exemption  (fruit  and  vegetable 
harvest  transportation)  discussed  in 
Subpart  J  of  this  part. 

(c)  An  exemption  in  section  13(d)  of 
the  Act  from  the  minimum  wage,  over¬ 
time  pay,  and  child  labor  provisions  for 
certain  homeworkers  making  holly  and 
evergreen  wreaths  is  discussed  in  Subpart 
K  of  this  part. 

§  780.4  Mailers  nol  discussed  in  lliis 
pari. 

The  application  of  provisions  of  the 
Fair  Labor  Standards  Act  other  than 
the  exemptions  referred  to  in  §  780.3  is 
not  considered  in  this  Part  780.  Interpre¬ 
tative  bulletins  published  elsewhere  in 
the  Code  of  Federal  Regulations  deal 
with  such  subjects  as  the  general  cover¬ 
age  of  the  Act  (Part  776  of  this  chapter) 
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and  of  the  child  labor  provisions  (Sub¬ 
part  G  of  Part  1500  of  this  title  which 
includes  a  discussion  of  the  exemption 
for  children  employed  in  agriculture  out¬ 
side  of  school  hours),  partial  overtime 
exemptions  provided  for  industries  of  a 
seasonal  nature  under  sections  7(c)  and 
7(d)  (Part  526  of  this  chapter)  and  for 
industries  with  marked  seasonal  peaks 
of  operations  imder  section  7(d)  (Part 
526  of  this  chapter) ,  methods  of  payment 
of  wages  (Part  531  of  this  chapter) ,  com¬ 
putation  and  p>ayment  of  overtime  com¬ 
pensation  (Part  778  of  this  chapter), 
and  hours  worked  (Part  785  of  this  chap¬ 
ter).  Regulations  on  recordkeeping  are 
contained  in  Part  516  of  this  chapter  and 
regulations  defining  exempt  administra¬ 
tive,  executive,  and  professional  em¬ 
ployees,  and  outside  salesmen  are  con¬ 
tained  in  Part  541  of  this  chapter.  Regu¬ 
lations  and  interpretations  on  other 
subjects  concerned  with  the  application 
of  toe  Act  are  listed  in  the  table  of  con¬ 
tents  to  this  chapter.  Copies  of  any  of 
these  documents  may  be  obtained  from 
any  office  of  toe  Wage  and  Hour  Division. 

§  780.5  Signific-anrc  of  official  interpre¬ 
tations. 

The  regtUations  in  this  part  contain 
the  official  interpretations  of  the  Depart¬ 
ment  of  Labor  with  respect  to  the  appli¬ 
cation  imder  described  circumstances  of 
toe  provisions  of  law  which  they  discuss. 
These  interpretations  indicate  toe  con¬ 
struction  of  the  law  which  the  Secretary 
of  Labor  and  toe  Administrator  believe 
to  be  correct  and  which  will  guide  them 
in  the  performance  of  their  duties  under 
the  Act  unless  and  until  they  are  other¬ 
wise  directed  by  authoritative  decisions 
of  toe  courts  or  conclude,  uix>n  reexami¬ 
nation  of  an  interpretation,  that  it  is 
Incorrect. 

§  780.6  Basic  support  for  interpreta¬ 
tions. 

The  ultimate  decisions  on  interpreta¬ 
tions  of  toe  Act  are  made  by  the  courts 
(Mitchell  v.  Zachry,  362  U.S.  310; 
Kirschbaum  v.  WalUng,  316  U.S.  517). 
Gourt  decisions  supporting  interpreta¬ 
tions  contained  in  this  bulletin  are  cited 
where  it  is  believed  they  may  be  helpful. 
On  matters  which  have  not  been  deter¬ 
mined  by  the  courts,  it  is  necessary  for 
the  Secretary  of  Labor  and  the  Adminis¬ 
trator  to  reach  conclusions  as  to  toe 
meaning  and  the  application  of  provi¬ 
sions  of  toe  law  in  order  to  carry  out 
their  responsibilities  of  administration 
and  enforcement  (Skidmore  v.  Swift,  323 
U.S.  134).  In  order  that  these  positions 
may  be  made  known  to  persons  who  may 
be  affected  by  them,  official  interpreta¬ 
tions  are  Issued  by  toe  Administrator  on 
the  advice  of  the  Solicitor  of  Labor,  as 
authorized  by  toe  Secretary  (Reorg.  PI,  6 
of  1950,  64  Stat.  1263;  Gen.  Ord.  45A, 
May  24,  1950;  15  F.R.  3290;  Secretary’s 
Order  13-71,  May  4,  1971,  P.R.;  Sec¬ 
retary’s  Order  15-71,  May  4,  1971,  P.R.) . 
Interpretative  rules  under  toe  Act  as 
amended  in  1966  are  also  authorized  by 
section  602  of  the  Fair  Labor  Standards 
Amendments  of  1966  (80  Stat.  830), 
which  provides:  “On  and  after  toe  date 
of  toe  enactment  of  this  Act  the  Secre¬ 


tary  is  authorized  to  promulgate  neces¬ 
sary  rules,  regulations,  or  orders  with  re¬ 
gard  to  the  amendments  made  by  this 
Act.’’  As  included  in  toe  regulations  in 
this  part,  these  interpretations  are  be¬ 
lieved  to  express  toe  intent  of  toe  law  as 
reflected  in  its  provisions  and  as  con¬ 
strued  by  toe  courts  and  evidenced  by  its 
legislative  history.  References  to  perti¬ 
nent  legislative  history  are  made  in  this 
bulletin  where  it  appears  that  they  will 
contribute  to  a  better  understanding  of 
the  interpretations. 

§  780.7  Rclianre  on  intorpretalions. 

The  interpretations  of  toe  law  con¬ 
tained  in  this  part  are  official  interpreta¬ 
tions  which  may  be  relied  upon  as  pro¬ 
vided  in  section  10  of  the  Portal-to-Portal 
Act  of  1947.  In  addition,  the  Supreme 
CTourt  has  recognized  that  su(to  interpre¬ 
tations  of  this  Act  “provide  a  practical 
guide  to  employers  and  employees  as  to 
how  toe  office  representing  toe  public  in¬ 
terest  in  its  enforcement  will  seek  to  ap¬ 
ply  it’’  and  “constitute  a  body  of  experi¬ 
ence  and  informed  Judgment  to  which 
courts  and  litigants  may  properly  resort 
for  guidance.’’  Further,  as  stated  by  toe 
Court:  “Good  administration  of  toe  Act 
and  good  judicial  administration  alike 
require  that  toe  standards  of  public  en¬ 
forcement  and  those  for  determining 
private  rights  shall  be  at  variance  only 
where  justifled  by  very  good  reasons.’’ 
(Skidmore  v.  Swift,  323  UJ3.  134.)  Some 
of  toe  interpretations  in  this  part  are  in¬ 
terpretations  of  exemption  provisions  as 
they  appeared  in  toe  original  Aot  before 
amendment  in  1949,  1961,  and  1966, 
which  have  remain^  unchanged  be¬ 
cause  they  are  consistent  with  the 
amendments.  These  interpretations  may 
be  said  to  have  ccxigressional  sanction 
because  “When  Congress  amended  the 
Act  in  1949  it  provided  that  pre-1949  rul¬ 
ings  and  interpretations  by  the  Admin¬ 
istrator  should  remain  in  effect  unless 
inconsistent  with  the  statute  as  amended. 
63  Stat.  920.’’  (Mitchell  v.  Kentucky  Fi¬ 
nance  (To.,  359  U.S.  290;  accord,  Maneja 
V.  Waialua,  349  U.S.  254.) 

§  780.8  Interpretations  made,  eontin- 
ued,  and  superseded  by  this  part. 

On  and  after  publication  of  this  Part 
780  in  the  Federal  Register,  the  inter¬ 
pretations  contained  therein  shall  be  in 
effect  and  shall  remain  in  effect  until 
they  are  modified,  rescinded,  or  with¬ 
drawn.  This  part  supersedes  and  replaces 
the  interpretations  previously  published 
in  toe  Federal  Register  and  Code  of 
Federal  Regulations  as  this  Part  780. 
Prior  opinions,  rulings,  and  interpreta¬ 
tions  and  prior  enforcement  policies 
which  are  not  inconsistent  with  the  in¬ 
terpretations  in  this  part  or  with  the 
Fair  Labor  Standards  Act  as  amended  by 
the  Fair  Labor  Standards  Amendments 
of  1966  are  continued  in  effect;  all 
other  opinions,  rulings,  interpretations, 
and  enforcement  policies  on  the  subjects 
discussed  in  the  interpretations  in  this 
part  are  rescinded  and  withdrawn.  ’The 
Interpretations  in  this  part  provide  state¬ 
ments  of  general  principles  an>licable  to 
toe  subjects  discussed  and  Illustrations 
of  the  application  of  these  principles  to 


situations  that  frequency  arise.  They  do 
not  and  cannot  refer  speciflcally  to  every 
problem  which  may  be  met  in  toe  con¬ 
sideration  of  toe  exemptions  discussed. 
The  omission  to  discuss  a  particular 
problem  in  this  part  or  in  interpretations 
supplementing  it  should  not  be  taken  to 
indicate  toe  adoption  of  any  position  by 
the  Secretary  of  Labor  or  toe  Adminis¬ 
trator  with  respect  to  such  problem  or 
to  constitute  an  administrative  interpre¬ 
tation  or  practice  or  enforcement  policy. 
Questions  on  matters  not  fully  covered  by 
this  bulletin  may  be  addressed  to  the 
Administrator  of  toe  Wage  and  Hour 
Division,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210,  or  to  any  Re¬ 
gional  Office  of  toe  Division. 

§  780..9  Related  exeniption8  are  inter¬ 
preted  togetlier. 

The  interpretations  contained  in  toe 
several  subparts  of  this  Part  780  consider 
separately  a  number  of  exemptions 
which  affect  employees  who  perform  ac¬ 
tivities  in  or  connected  with  agriculture 
and  its  products.  These  exemptions  deal 
with  related  subject  matter  and  varying 
degrees  of  relationships  between  them 
were  the  subject  of  consideration  in 
Congress  before  their  enactment.  To¬ 
gether  they  constitute  an  expression  in 
some  detail  of  existing  Federal  policy  on 
toe  lines  to  be  drawn  in  the  industries 
connected  with  agriculture  and  agricul¬ 
tural  products  between  those  employees 
to  whom  toe  pay  provisions  of  toe  Act 
are  to  be  applied  and  those  whose  exclu¬ 
sion  in  whole  or  in  part  from  toe  Act’s 
requirements  has  been  deemed  justifled. 
The  courts  have  indicated  that  these  ex¬ 
emptions,  because  of  their  relationship 
to  one  another,  should  be  construed  to¬ 
gether  insofar  as  possible  so  that  they 
form  a  consistent  whole.  Consideration 
of  toe  language  and  history  of  a  related 
exemption  or  exemptions  is  helpful  in 
ascertaining  the  Intended  scope  and  ap¬ 
plication  of  an  exemption  whose  effect 
might  otherwise  not  be  clear  (Addison  v. 
Holly  Hill.  322  U.S.  607;  Maneja  v.  Wai¬ 
alua,  349  U.S.  254;  Bowie  v.  Gonzales 
(C.A.  1),  117  P.  2d  11).  In  toe  interpre¬ 
tations  of  the  several  exemptions  dis¬ 
cussed  in  toe  various  subpaii»  of  this 
Part  780,  effect  has  been  idven  to  these 
principles  and  each  exemption  has  been 
considered  in  its  relation  to  others  in 
toe  group  as  well  as  to  toe  combined  ef¬ 
fect  of  the  group  as  a  whole. 

§  780.10  Workwrek  standard  in  apply¬ 
ing  exemptions. 

The  workweek  is  toe  unit  of  time  to 
be  taken  as  the  standard  in  determining 
the  applicability  of  an  exemption.  An 
employee’s  workweek  is  a  flxed  and  regu¬ 
larly  recurring  period  of  168  hours — 
seven  consecutive  24-hour  periods.  It 
need  not  coincide  with  the  calendar 
week.  If  in  any  workweek  an  employee 
does  only  exempt  work,  he  is  exempt 
from  toe  wage  and  hour  provisions  of 
toe  Act  during  that  workweek,  irrespec¬ 
tive  of  toe  nature  of  his  work  in  any 
other  workweek  or  workweeks.  An  em¬ 
ployee  may  thus  be  exempt  in  1  work¬ 
week  and  not  in  toe  next.  But  toe  burden 
of  effecting  segregation  between  exempt 
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and  nonexempt  work  as  between  partic¬ 
ular  workweeks  is  upon  the  employer. 

§780.11  Exempt  and  nonexempt  work 
during  the  same  workweek. 

Wliere  an  employee  in  the  same  work¬ 
week  performs  work  which  is  exempt 
imder  one  section  of  the  Act  and  also 
engages  in  work  to  which  the  Act  applies 
but  is  not  exempt  imder  some  other  sec¬ 
tion  of  the  Act,  he  is  not  exempt  that 
week,  and  the  wage  and  hour  require¬ 
ments  of  the  Act  are  applicable  (see 
Mitchell  V.  Hunt,  263  P.  2d  913;  Mitchell 
V.  Maxfield,  12  WH  Cases  792  (S.D. 
Ohio) ,  29  Labor  Cases  69,  781 ;  Jordan  v. 
Stark  Bros.  Nurseries,  45  P.  Supp.  769; 
McComb  V.  Puerto  Rico  Tobacco  Mar¬ 
keting  Co-op  Ass’n,  80  P.  Supp.  953,  af¬ 
firmed  181  P.  2d  697;  Walling  v.  Peacock 
Corp.,  58  P.  Supp.  880-883) .  On  the  other 
hand,  an  employee  who  performs  exempt 
activities  during  a  workweek  will  not 
loss  the  exemption  by  virtue  of  the  fact 
that  he  performs  other  activities  outside 
the  scope  of  the  exemption  if  the  other 
activities  are  not  covered  by  the  Act. 

§  780.12  Work  exempt  under  another 
section  of  the  Act. 

The  combination  (tacking)  of  exempt 
work  under  one  exemption  with  exempt 
work  under  another  exemption  is  per¬ 
mitted.  POr  instance,  the  overtime  pay 
requirements  are  not  considered  appli¬ 
cable  to  an  employee  who  does  work 
within  section  13(b)  (12)  for  only  part 
of  a  workweek  if  all  of  the  covered  work 
done  by  him  during  the  remainder  of  the 
workweek  is  within  one  or  more  equiv¬ 
alent  exemptions  under  other  provi¬ 
sions  of  the  Act.  If  the  sct^  of  such 
exemptions  is  not  the  same,  however,  the 
exemption  applicable  to  the  employee  is 
equivalent  to  that  provided  by  whichever 
exemption  provision  is  more  limited  in 
scope.  For  instance,  an  employee  who 
devotes  part  of  a  workweek  to  work 
within  section  13(b)  (12)  and  the  re¬ 
mainder  to  work  exempt  imder  section 
7(c)  must  receive  the  minimum  wage 
and  must  be  paid  time  and  one-half  for 
his  overtime  work  during  that  week  for 
hours  over  10  a  day  or  50  a  week,  which¬ 
ever  provides  the  greater  compensation. 
Each  activity  is  tested  separately  under 
the  applicable  exemption  as  though  it 
were  the  sole  activity  of  the  employee 
for  the  whole  workweek  in  question.  The 
availability  of  a  combination  exemption 
dep>ends  on  whether  the  employee  meets 
all  the  requirements  of  each  exemption 
which  it  is  sought  to  combine. 

Subpart  B — General  Scope  of 
Agriculture 

Introductory 

§  780.100  Scope  and  significance  of  in¬ 
terpretative  bulletin. 

Subpart  A  of  this  Part  780,  this  Sub¬ 
part  B  and  Subparts  C.  D,  and  E  of  this 
part  together  constitute  the  official  inter¬ 
pretative  bulletin  of  the  Department  of 
Labor  with  respect  to  the  meaning  and 
application  of  sections  3(f),  13(a)(6), 
and  13(b)  (12)  of  the  Fair  Labor  Stand¬ 
ards  Act  of  1938,  as  amended.  Section 


3(f)  defines  “agriculture”  as  the  term  is 
used  in  the  Act.  Section  13(a)  (6)  provides 
exemptiim  from  the  minimum  wage  and 
overtime  pay  provisions  of  the  Act  for 
certain  employees  employed  in  “agri¬ 
culture,”  as  so  defined.  Section  13(b)  (12) 
provides  an  overtime  exemption  for  any 
employee  employed  in  agriculture.  As 
appears  more  fully  in  Subpart  A  of  this 
Part  780,  interpretations  in  this  bulletin 
with  respect  to  the  provisions  of  the  Act 
discussed  are  official  interpretations  upon 
which  reliance  may  be  placed  and  which 
will  guide  the  Secretary  of  Labor  and  the 
Administrator  in  the  performance  of 
their  duties  under  the  Act. 

§  780.101  Matters  discussed  in  this  sub- 
part. 

Section  3(f)  defines  “agriculture”  as 
this  term  is  used  in  the  Act.  Those  prin¬ 
ciples  and  rules  which  govern  the  inter¬ 
pretation  of  the  meaning  and  applica¬ 
tion  of  the  Act’s  definition  of  “agricul¬ 
ture”  in  section  3(f)  and  of  the  terms 
used  in  it  are  set  forth  in  this  Subpart 
B.  Included  is  a  discussion  of  the  appli¬ 
cation  of  the  definition  in  section  3(f) 
to  the  employees  of  farmers’  cooperative 
associations.  In  addition,  the  official  in¬ 
terpretations  of  section  3(f)  of  the  Act 
and  the  terms  which  appear  in  it  are  to 
be  taken  into  consideration  in  determin¬ 
ing  the  meaning  intended  by  the  use  of 
like  terms  in  particular  related  exemp¬ 
tions  which  are  provided  by  the  Act. 

§  780.102  Pay  requirements  for  agricul¬ 
tural  employees. 

Section  6(a)  (5)  of  the  Act  provides 
that  any  employee  employed  in  agricul¬ 
ture  must  be  paid  at  least  $1.30  an  hour 
beginning  February  1,  1969.  However, 
there  are  certain  exemptions  provided 
in  the  Act  for  agricultural  workers,  as 
previously  mentioned.  (See  §§  780.3  and 
780.4.) 

§  780.103  “Agriculture”  as  defined  by 
tlie  Art. 

Section  3(f)  of  the  Act  defines  “agri¬ 
culture”  as  follows: 

“Agriculture"  Includes  farming  in  all  Its 
branches  and  among  other  things  Includes 
the  cultivation  and  tillage  of  the  soil,  dairy¬ 
ing,  the  production,  cultivation,  growing, 
and  harvesting  of  any  agricultural  or  horti¬ 
cultural  commodities  (Including  commodi¬ 
ties  defined  as  agricultural  commodities  in 
section  lS(g)  of  the  Agricultural  Marketing 
Act,  as  amended),  the  raising  of  livestock, 
bees,  fur-bearing  animals,  or  poultry,  and 
any  practices  (including  any  forestry  or  lum¬ 
bering  operations)  performed  by  a  farmer 
or  on  a  farm  as  an  incident  to  or  in  con¬ 
junction  with  such  farming  operations,  in¬ 
cluding  preparation  for  market,  delivery  to 
storage  or  to  market  or  to  carriers  for  trans¬ 
portation  to  market. 

§  780.104  How  modem  specialixatiun 
affects  the  scope  of  agrieullure. 

’The  effect  of  modem  specialization  on 
agriculture  has  been  discussed  by  the 
U.S.  Supreme  Court  as  follows: 

Whether  a  plu^lcular  type  of  activity  is 
agricultural  depends,  in  large  measure,  upon 
the  way  in  which  that  activity  is  organized 
in  a  particular  society.  The  determination 
cannot  be  made  in  the  abstract.  In  less  ad¬ 


vanced  societies  the  agricultural  function 
Includes  many  types  of  activity  which,  in 
others,  are  not  agricultural.  The  fashioning 
of  tools,  the  provision  of  fertilizer,  the  proc¬ 
essing  of  the  product,  to  mention  only  a  few 
examples,  are  functions  which,  in  some  socie¬ 
ties,  are  performed  on  the  farm  by  farmers 
as  part  ct  their  normal  agricultural  routine. 
Economic  progress,  however,  is  characterized 
by  a  progressive  division  of  labor  and  separa¬ 
tion  of  function.  Tools  are  made  by  a  tool 
manufacturer,  who  specializes  in  that  kind 
of  work  and  supplies  them  to  the  farmer. 
The  compost  heap  is  replaced  by  factory  pro¬ 
duced  fertilizers.  Power  is  derived  from  elec¬ 
tricity  and  gasoline  rather  than  supplied  by 
the  farmer’s  mules.  Wheat  is  ground  at  the 
mill.  In  this  way  functions  which  are  neces¬ 
sary  to  the  total  economic  process  of  supply¬ 
ing  an  agricultural  product  become,  in  the 
process  of  economic  development  and  spe¬ 
cialization,  separate  and  Independent  pro¬ 
ductive  functions  operated  in  conjunction 
with  the  agricultural  function  but  no  longer 
a  part  of  it.  Thus  the  question  as  to  whether 
a  particular  type  of  activity  is  agricultural 
is  not  determined  by  the  necessity  of  the 
activity  to  agriculture  nor  by  the  physical 
similarity  of  the  activity  to  that  done  by 
farmers  in  other  situations.  The  question  is 
whether  the  activity  in  the  particular  case  is 
carried  on  as  part  of  the  agricultural  func¬ 
tion  or  is  separately  organized  as  an  inde¬ 
pendent  productive  activity.  The  farmhand 
who  cares  for  the  farmer's  mules  or  prepares 
his  fertilizer  is  engaged  in  agriculture.  But 
the  maintenance  man  in  a  powerplant  and 
the  packer  in  a  fertilizer  factory  are  not  em¬ 
ployed  in  agriculture,  even  11  their  activity 
is  necessary  to  farmers  and  replaces  work 
previously  done  by  farmers.  The  production 
of  power  and  the  manufacture  of  fertilizer 
are  independent  productive  functions,  not 
agriculture  (see  Farmers  Reservoir  Co.  v. 
McComb,  337  U.S.  755  cf.  Maneja  v.  Waialua, 
349U.S.  254). 

§  780.105  “Primary”  and  “secondary” 
agriculture  under  section  3(f). 

(a)  Section  3(f)  of  the  Act  contains 
a  very  comprehensive  definition  of  the 
term  “agriculture.”  The  definition  has 
two  distinct  branches  (see  Farmers  Res¬ 
ervoir  Co.  V.  McComb,  337  U.S.  755) .  One 
has  relation  to  the  primary  meaning  of 
agriculture;  the  other  gives  to  the  term 
a  somewhat  broader  secondary  meaning 
for  purposes  of  the  Act  (NLRB  v,  Olaa 
Sugar  Co.,  242  F.  2d  714). 

(b)  First,  there  is  the  primary  mean¬ 
ing.  ’This  includes  farming  in  all  its 
branches.  Listed  as  being  included 
“among  other  things”  in  the  primary 
meaning  are  certain  specific  farming 
operations  such  as  cultivation  and  tillage 
of  the  soil,  dairying  the  production,  cul¬ 
tivation,  growing  and  harvesting  of  any 
agricultural  or  horticultural  commodities 
and  the  raising  of  livestock,  bees,  fur¬ 
bearing  animals  or  poultry.  If  an  em¬ 
ployee  is  employed  in  any  of  these  ac¬ 
tivities,  he  is  engaged  in  agriculture  re¬ 
gardless  of  whether  he  is  employed  by 
a  farmer  or  on  a  farm.  (Farmers  Reser¬ 
voir  Co.  V.  McComb,  supra;  Holtville  Al¬ 
falfa  Mills  v.  Wyatt,  230  F.  2d  398.) 

(c)  ’Then  there  is  the  secondary  mean¬ 
ing  of  the  term.  The  second  branch  in¬ 
cludes  operations  other  than  those  which 
fall  within  the  primary  meaning  of  the 
term.  It  includes  any  practices,  whether 
or  not  they  are  themselves  farming  prac¬ 
tices,  which  are  performed  either  by  a 
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farmer  or  on  a  farm  as  an  incident  to 
or  in  conjunction  with  “such”  fanning 
operations  (Farmers  Reservoir  Co.  v.  Mc- 
Comb,  supra;  NLRB  v.  Olaa  Sugar  Co., 
242  F.  2d  714;  Maneja  v.  Waialua,  349 
U.S.  254) . 

(d)  Employment  not  within  the  scope 
of  either  the  primary  or  the  secondary 
meaning  of  “agriculture”  as  defined  in 
section  3(f)  is  not  employment  in  agri¬ 
culture.  In  other  words,  employees  not 
employed  in  farming  or  by  a  farmer  or 
on  a  farm  are  not  employed  in  agri- 
U.S.  254). 

§  780.106  Eiiiploymmt  in  “primary'* 
agriculture  i!«  farming  regardlos<«  of 
nliy  or  M'liere  Hork  is  performed. 

When  an  employee  is  engaged  in  di¬ 
rect  farming  operations  included  in  the 
primary  definition  of  “agriculture,”  the 
purpose  of  the  employer  in  performing 
the  operations  is  immaterial.  PV)r  exam¬ 
ple.  where  an  employer  owns  a  factory 
and  a  farm  and  operates  the  farm  only 
for  experimental  purposes  in  connection 
with  the  factory,  those  employees  who 
devote  all  their  time  during  a  particu¬ 
lar  workweek  to  the  direct  farming  oper¬ 
ations,  such  as  the  growing  and  harvest¬ 
ing  of  agricultural  commodities,  are  con¬ 
sidered  as  employed  in  agriculture.  It  is 
also  immaterial  whether  the  agricultural 
or  horticultural  commodities  are  grown 
in  enclosed  houses,  as  in  greenhouses  or 
mushroom  cellars,  or  in  an  open  field. 
Similarly,  the  mere  fact  that  production 
takes  place  in  a  city  or  on  industrial 
premises,  such  as  in  hatcheries,  rather 
than  in  the  coimtry  or  on  premises  pos¬ 
sessing  the  normal  characteristics  of  a 
farm  makes  no  difference  (see  Jordan  v. 
Stark  Brothers  Nurseries,  45  F.  Supp. 
769;  Miller  Hatcheries  v.  Boyer,  131  F. 
2d  283;  Damutz  v.  Pinchbeck,  158  F.  2d 
882), 

Farming  in  All  Its  Branches 
§  780.107  Scope  of  llic  olalulory  term. 

The  language  “farming  in  all  its 
branches”  includes  all  activities,  whether 
listed  in  the  definition  or  not,  which  con¬ 
stitute  farming  or  a  branch  thereof  un¬ 
der  the  facts  and  circumstances. 

§  780.108  Listed  aetivitioit. 

Section  3(f),  in  defining  the  practices 
included  as  “agriculture”  in  its  statutory 
secondary  meaning,  refers  to  the  activ¬ 
ities  specifically  listed  in  the  earlier  por¬ 
tion  of  the  definition  (the  “primary” 
meaning)  as  “farming”  operations.  They 
may  therefore  be  considered  as  illustra¬ 
tive  of  “farming  in  all  its  branches”  as 
used  in  the  definition. 

§  780.109  Determination  of  wliellier  un¬ 
listed  aetivities  are  “farming.” 

Unlike  the  specifically  enumerated 
operations,  the  phrase  “farming  in  all  its 
branches”  does  not  clearly  indicate  Its 
scope.  In  determining  whether  an  opera¬ 
tion  constitutes  “farming  in  all  its 
branches,”  It  may  be  necessary  to  con¬ 
sider  various  circumstances  such  as  the 
nature  and  purpose  of  the  operations  of 


the  employer,  the  character  of  the  place 
where  the  employee  performs  his 
duties,  the  general  types  of  activities 
there  conducted,  and  the  purpose  and 
function  of  such  activities  with  respect 
to  the  operations  carried  on  by  the  em¬ 
ployer,  The  determination  may  involve  a 
consideration  of  the  principles  contained 
in  S  780.104.  For  example,  fish  farming 
activities  fall  within  the  scope  of  the 
meaning  of  “farming  in  all  its  branches” 
and  employers  engaged  in  such  opera¬ 
tions  would  be  employed  in  agriculture. 
On  the  other  hand,  so-called  “bird  dog” 
operations  of  the  citrus  fruit  industry 
consisting  of  the  purchase  of  fruit  im- 
suitable  for  packing  and  of  the  trsmspor- 
tation  and  sale  of  the  fruit  to  canning 
plants  do  not  qualify  as  “farming”  and. 
consequently,  employees  engaged  in  such 
operations  are  not  employed  in  agricul¬ 
ture.  (See  Chapman  v.  Durkin,  214  F.  2d 
360  cert,  denied  348  U.S.  897;  Fort  Mason 
Fruit  Co.  V.  Durkin,  214  F,  2d  363  cert, 
denied,  348  U.S.  897.)  However,  em¬ 
ployees  gathering  the  fruit  at  the  groves 
ai'e  considered  agricultural  workers  be¬ 
cause  they  are  engaged  in  harvesting 
operations.  (For  exempt  transportation, 
see  Subpart  J  of  this  part.) 

Cultivation  and  Tillage  op  the  Soil 

§  780.110  Oporalion$i  inriudeci  in  ‘Vul- 
tivation  and  tillage  of  the  Aoil.” 

“Cultivation  and  tillage  of  the  soil” 
includes  all  the  operations  necessary  to 
prepare  a  suitable  seedbed,  eliminate 
w’ced  growth,  and  improve  the  physical 
condition  of  the  soil.  Thus,  grading  or 
leveling  land  or  removing  rock  or  other 
matter  to  prepare  the  ground  for  a 
proper  seedbed  or  building  terraces  on 
farmland  to  check  soil  erosion  are  in¬ 
cluded.  TTie  application  of  water,  ferti¬ 
lizer,  or  limestone  to  farmland  is  also 
included.  (See  in  this  connectlcai  5§  780.- 
128  et  seq.  Also  see  Farmers  Reservoir 
Co.  V.  McComb,  337  U.S.  755.)  Other 
operations  such  as  the  commercial  pro¬ 
duction  and  distribution  of  fertilizer  are 
not  included  within  the  scope  of  agri¬ 
culture.  (McComb  V.  Super-A  Fertilizer 
Works,  165  F.  2d  824;  Farmers  Reservoir 
Co.  V.  McComb,  337  U.S.  755.) 

Dairying 

§  780.111  “Dairying”  an  a  farming  op¬ 
eration. 

“Dairying”  includes  the  work  of  caring 
for  and  milking  cows  or  goats.  It  also 
includes  putting  the  milk  in  containers, 
cooling  it,  and  storing  it  where  done  on 
the  farm.  The  handling  of  milk  and 
cream  at  receiving  stations  is  not  in¬ 
cluded.  Such  operations  as  separating 
cream  from  milk,  bottling  milk  and 
cream,  or  making  butter  and  cheese  may 
be  considered  as  "dairying”  under  some 
circumstances,  or  they  may  be  consid¬ 
ered  practices  imder  the  “secondary” 
meaning  of  the  definition  when  per¬ 
formed  by  a  farmer  or  on  a  farm,  if  they 
are  not  performed  on  milk  produced  by 
other  farmers  or  produced  on  other 
farms.  (See  the  discussions  in  §§780.128 
etseq.) 


Agricultural  or  Horticultural 
Commodities 

§  780.112  General  meaning  of  “agricul¬ 
tural  or  horticultural  commodities.” 

Section  3(f)  of  the  Act  defines  as 
“agriculture”  the  “production,  cultiva¬ 
tion,  growing,  and  harvesting”  of  “agri¬ 
cultural  or  horticultural  commodities,” 
and  employees  employed  in  such  opera¬ 
tions  are  engaged  in  agriculture.  In 
general,  within  the  meaning  of  the  Act, 
“agricultural  or  horticultural  commodi¬ 
ties”  refers  to  commodities  resulting 
from  the  application  of  agricultural  or 
horticultural  techniques.  Insofar  as  the 
term  refers  to  products  of  the  soil,  it 
means  commodities  that  are  planted  and 
cultivated  by  man.  Among  such  com¬ 
modities  are  the  following;  Grains,  for¬ 
age  crops,  fruits,  vegetables,  nuts,  sugar 
crops,  fiber  crops,  tobacco,  and  nursery 
products.  Thus,  employees  engaged  in 
growing  wheat,  com,  hay,  onions,  car¬ 
rots,  sugar  cane,  seed,  or  any  other  agri¬ 
cultural  or  horticultural  commodity  are 
engaged  In  “agriculture.”  In  addition  to 
such  products  of  the  soil,  however,  the 
term  includes  domesticated  animals  and 
some  of  their  products  such  as  milk,  wool, 
eggs,  and  honey.  The  term  does  not  in¬ 
clude  commodities  produced  by  indus¬ 
trial  techniques,  by  exploitation  of 
mineral  wealth  or  other  natural  re¬ 
sources,  or  by  uncultivated  natural 
growth.  For  example,  peat  humus  or  peat 
moss  is  not  an  agricultural  commodity. 
Wirtz  V.  T1  Ti  Peat  Humus  Co.,  373  f(2d) 
209  (C.A.4). 

§  780.1 1 3  Seeds,  spawn,  etc. 

Seeds  and  seedlings  of  agricultural 
and  horticultural  plants  are  considered 
“agricultural  or  horticultural  commodi¬ 
ties.”  Thus,  since  mushrooms  and  beans 
are  considered  “agricultural  or  horticul¬ 
tural  commodities,”  the  spawn  of  mush¬ 
rooms  and  bean  sprouts  are  also  so  con¬ 
sidered  and  the  production,  cultivation, 
growing,  and  harvesting  of  mushroom 
spawn  or  bean  sprouts  is  “agriculture” 
within  the  meaning  of  section  3(f). 

§780.114  Wild  roniniodities. 

Employees  engaged  in  the  gathering  or 
harvesting  of  wild  commodities  such  as 
mosses,  wild  rice,  burls  and  laurel  plants, 
the  trapping  of  wild  animals,  or  the  ap¬ 
propriation  of  minerals  and  other  un¬ 
cultivated  products  from  the  soil  are  not 
employed  in  “the  production,  cultivation, 
growing,  and  harvesting  of  agricultural 
or  horticultural  commodities.”  However, 
the  fact  that  plants  or  other  commodities 
actually  cultivated  by  men  are  of  a  species 
which  ordinarily  grows  wild  without  be¬ 
ing  cultivated  does  not  preclude  them 
from  being  classed  as  “agricultural 
or  horticultural  commodities.”  Trans¬ 
planted  branches  which  were  cut  from 
plants  growing  wild  in  the  field  or  forest 
are  included  within  the  term.  Cultivated 
blueberries  are  also  included. 

§  780.115  Forest  products. 

Trees  grown  in  forests  and  the  lumber 
derived  therefrom  are  not  “agricultural 
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or  horticultural  commodities.”  Christ¬ 
mas  trees,  whether  wild  or  planted,  are 
also  not  so  considered.  It  follows  that  em¬ 
ployment  in  the  production,  cultivation, 
growing,  and  harvesting  of  such  trees  or 
timber  products  is  not  sufficient  to  bring 
an  employee  within  section  3(f)  unless 
the  operation  is  performed  by  a  farmer  or 
on  a  farm  as  an  incident  to  or  in  conjimc- 
tion  with  his  or  its  farming  operations. 
On  the  latter  point,  see  §§  780.160-780.164 
which  discuss  the  question  of  when  for¬ 
estry  or  lumbering  operations  are  inci¬ 
dent  to  or  in  conjunction  with  farming 
operations  so  as  to  constitute  “agricul¬ 
ture.”  For  a  discussion  of  the  exemption 
in  section  13(a)  (13)  of  the  Act  for  cer¬ 
tain  forestry  and  logging  operations  in 
which  not  more  than  eight  employees  are 
employed,  see  Part  788  of  this  clw^ter. 

§  780.116  Commodities  included  by  ref¬ 
erence  to  the  Agricultural  Marketing 
Act. 

(a)  Section  3(f)  expressly  provides 
that  the  term  “agricultural  or  horticul¬ 
tural  commodities”  shall  include  the 
commodities  defined  as  agricultural  com¬ 
modities  in  section  15(g)  of  the  Agricul¬ 
tural  Marketing  Act.  as  amended  (12 
U.S.C.  1141-1141j) .  Section  15(g)  of  that 
Act  provides:  “As  used  in  this  act,  the 
term  ‘agricultural  commodity’  includes. 
In  addition  to  other  agricultural  com¬ 
modities,  crude  gum  (oleoresin)  from  a 
living  tree,  and  the  following  products  as 
processed  by  the  original  producers  of 
the  crude  giun  (oleoresin)  from  which 
derived:  Gum  spirits  of  turpentine,  and 
gum  resin,  as  defined  in  the  Naval  Stores 
Act,  approved  March  3,  1923”  (7  UIS.C. 
91-99).  As  defined  in  the  Naval  Stores 
Act,  “  ‘giun  spirits  of  turpentine’  means 
spirits  of  turpentine  made  from  gum 
(oleoresin)  from  a  living  tree”  and  “  ‘gum 
rosin’  means  rosin  remaining  after  the 
distillation  of  gum  spirits  of  turpentine.” 
The  production  of  these  commodities  is 
therefore  within  the  definition  of  “agri¬ 
culture.” 

(b)  Since  the  only  oleoresin  included 
within  section  15(g)  of  the  Agricultural 
Marketing  Act  is  that  derived  from  a 
living  tree,  the  production  of  oleoresin 
from  stumps  or  any  sources  other  than 
living  trees  is  not  within  section  3(f).  If 
turpentine  or  rosin  is  produced  in  any 
manner  other  than  the  processing  of 
crude  gum  from  living  trees,  as  by  dig¬ 
ging  up  pine  stumps  and  grinding  them 
or  by  distilling  the  turpentine  with  steam 
from  the  oleoresin  within  or  extracted 
from  the  wood,  the  production  of  the  tur¬ 
pentine  or  rosin  is  not  included  in  sec¬ 
tion  3(f). 

(c)  Similarly,  the  production  of  gum 
turpentine  or  gum  rosin  is  not  included 
when  these  are  produced  by  anyone 
other  than  the  original  producer  of  the 
crude  gum  from  which  they  are  de¬ 
rived  ’Thus,  if  a  producer  of  turpentine 
or  rosin  from  oleoresin  from  living  trees 
makes  such  products  not  only  from  oleo¬ 
resin  produced  by  him  but  also  from 
oleoresin  delivered  to  him  by  others,  he 
is  not  producing  a  product  defined  as 
an  agricultural  commodity  and  em¬ 
ployees  engaged  in  his  production  op¬ 


erations  are  not  agricultural  employees. 
(For  an  explanation  of  the  inclusion  of 
the  word  “production”  in  section  3(f), 
see  S  780.117(b).)  It  is  to  be  noted,  how¬ 
ever.  that  the  production  of  gum  tur¬ 
pentine  and  gum  rosin  from  crude  gum 
(oleoresin)  derived  from  a  living  tree 
is  included  within  section  3(f)  when  per¬ 
formed  at  a  central  still  for  and  on  ac¬ 
count  of  the  producer  of  the  crude  gum. 
But  where  central  stills  buy  the  crude 
gum  they  process  and  are  the  owners 
of  the  gum  turpentine  and  gum  rosin 
that  are  derived  from  such  crude  gum 
and  which  they  market  for  their  own 
account,  the  production  of  such  gum  tur¬ 
pentine  and  gum  rosin  is  not  within 
section  3(f). 

“Production,  Cultivation,  Growing,  and 
Harvesting”  of  Commodities 

§  780.117  *‘Produrlion,  rultivalion, 
growing.” 

(a)  ’The  words  “production,  cultiva¬ 
tion.  growing”  describe  actual  raising 
operations  which  are  normally  intended 
or  expected  to  produce  specific  agricul¬ 
tural  or  horticultural  commodities.  The 
raising  of  such  commodities  is  included 
even  though  done  for  purely  experimen¬ 
tal  purposes.  The  “growing”  may  take 
place  in  growing  media  other  than  soil 
as  in  the  case  of  hydroponics.  The  words 
do  not  include  operations  undertaken  or 
conducted  for  purposes  not  concerned 
with  obtaining  any  specific  agricultural 
or  horticultural  commodity.  Thus  OF>era- 
tions  which  are  merely  preliminary, 
preparatory  or  incidental  to  the  opera¬ 
tions  whereby  such  commodities  are  ac¬ 
tually  produced  are  not  within  the  terms 
“production,  cultivation,  growing”.  For 
example,  employees  of  a  processor  of 
vegetables  who  are  engaged  in  buying 
vegetable  plants  and  distributing  them 
to  farmers  with  whom  their  employer 
has  acreage  contracts  are  not  engaged 
in  the  “production,  cultivation,  grow¬ 
ing”  of  agricultural  or  horticultural 
commodities.  The  furnishing  of  mush¬ 
room  spawn  by  a  canner  of  mushrooms 
to  growers  who  supply  the  canner  with 
mushrooms  grown  from  such  spawn  does 
not  constitute  the  “growing”  of  mush¬ 
rooms.  Similarly,  employees  of  the  em¬ 
ployer  who  is  engaged  in  servicing  in¬ 
secticide  sprayers  in  the  farmer’s 
orchard  and  employees  engaged  in  such 
operations  as  the  testing  of  soil  or  genet¬ 
ics  research  are  not  included  within  the 
terms.  (However,  see  §5  780.128,  et  seq., 
for  possible  exemption  on  other 
groimds.)  The  word  “production,”  used 
in  conjunction  with  “cultivation,  grow¬ 
ing,  and  harvesting,”  refers,  in  its  natu¬ 
ral  and  unstrained  meaning,  to  what  is 
derived  and  produced  from  the  soil,  such 
as  any  farm  produce.  Thus,  “production” 
as  used  in  section  3(f)  does  not  refer  to 
such  operations  as  the  grinding  and 
processing  of  sugarcane,  the  milling  of 
wheat  into  flour,  or  the  making  of 
cider  from  apples.  ’These  operations  are 
clearly  the  processing  of  the  agricul¬ 
tural  commodities  and  not  the  produc¬ 
tion  of  them  (Bowie  v.  Gonzalez,  117  P. 
2d  11). 


(b)  The  word  “production”  was  added 
to  the  definition  of  “agriculture”  in  order 
to  take  care  of  a  special  situation — 
the  production  of  turpentine  and  gum 
rosins  by  a  process  involving  the  tapping 
of  living  trees.  (See  S.  Rep.  No.  230,  71st 
Cong.,  second  sess.  (1930) ;  H.R.  Rep.  No. 
2738, 75th  Cong.,  third  sess.  p.  29  (1938) .) 
To  insure  the  inclusion  of  this  process 
within  the  definition,  the  word  “produc¬ 
tion”  was  added  to  section  3(f)  in  con¬ 
junction  with  the  words  “including  com¬ 
modities  defined  as  agricultural  com¬ 
modities  in  section  15(g)  of  the  Agri¬ 
cultural  Marketing  Act,  as  amended” 
(Bowie  V.  Gonzalez,  117  F.  2d  11).  It  is 
clear,  therefore,  that  “production”  is  not 
used  in  section  3(f)  in  the  artificiad  and 
special  sense  in  which  it  is  defined  in  sec¬ 
tion  3(j).  It  does  not  exempt  an  em¬ 
ployee  merely  because  he  is  engaged  in  a 
closely  related  process  or  occupation  di¬ 
rectly  essential  to  the  production  of  agri¬ 
cultural  or  horticultural  commodities.  To 
so  construe  the  term  would  render  un¬ 
necessary  the  remainder  of  what  Con¬ 
gress  clearly  intended  to  be  a  very 
elaborate  and  comprehensive  definition 
of  “agriculture.”  The  legislative  history 
of  this  part  of  the  definition  was  consid¬ 
ered  by  the  U.S.  Supreme  Court  in  reach¬ 
ing  these  conclusions  in  Farmers  Reser¬ 
voir  Co.  V.  McComb,  337  U.S.  755. 

§780.118  “Harvcsiing”. 

(a)  The  term  “harvesting”  as  used  in 
section  3(f)  includes  all  operations  cus¬ 
tomarily  performed  in  connection  with 
the  removal  of  the  crops  by  the  farmer 
from  their  growing  position  (Holtville 
Alfalfa  Mills  v.  Wyatt,  230  F.  2d  398; 
NLRB  V.  Olaa  Sugar  Co.,  242  F.  2d 
714).  Examples  include  the  cutting  of 
grain,  the  picking  of  fruit,  the  strip¬ 
ping  of  bluegrass  seed,  and  the  dig¬ 
ging  up  of  shrubs  and  trees  grown  in 
a  nursery.  Employees  engaged  on  a 
plantation  in  gathering  sugarcane  as 
soon  as  it  has  been  cut,  loading  it, 
and  transporting  the  cane  to  a  concen¬ 
tration  point  on  the  farm  are  engaged 
in  “harvesting”  (Vives  v.  Serralles,  145 
F.  2d  552). 

(b)  The  combining  of  grain  is  exempt 
either  as  harvesting  or  as  a  practice  per¬ 
formed  on  a  farm  in  conjunction  with  or 
as  an  incident  to  farming  operations. 
(See  in  this  connection  Holtville  Alfalfa 
Mills  V.  Wyatt,  230  F.  2d  398.)  “Har¬ 
vesting”  does  not  extend  to  operations 
subsequent  to  and  unconnected  with  the 
actual  process  whereby  agricultural  or 
horticultural  commodities  are  severed 
from  their  attachment  to  the  sou  or 
otherwise  reduced  to  possession.  For  ex¬ 
ample,  the  processing  of  sugarcane  into 
raw  sugar  (Bowie  v.  Gonzalez,  117  F.  2d 
11,  and  see  Maneja  v.  Waialua,  349  U.S. 
254),  or  the  vining  of  peas  are  not  in¬ 
cluded.  For  a  further  discussion  on  vin¬ 
ing  employees,  see  §  780.139.  WhUe  trans¬ 
portation  to  a  concentration  point  on 
the  farm  may  be  included,  “harvesting” 
never  extends  to  transportation  or  other 
operations  off  the  farm.  Off-the-farm 
transportation  can  only  be  “agriculture” 
when  performed  by  the  farmer  as  an 
incident  to  his  farming  operations 
(Chapman  v.  Durkin,  214  F.  2d  360  cert. 
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denied  348  U.S.  897:  Port  Mason  Fruit 
Co.  V.  Durkin,  214  P.  2d  363  cert,  denied 
348  U.S.  897).  For  further  discussion  of 
this  point,  see  §§  780.144-780.147;  §§  780.- 
152-780.157. 

Raising  or  Livestock,  Bees,  Pur-Bearing 
Animals,  or  Poultry 

§  780.119  Employment  in  Uie  specified 
operations  generally. 

Employees  are  employed  in  the  raising 
of  livestock,  bees,  fur-bearing  animals  or 
poultry  only  if  their  operations  relate 
to  animals  of  the  type  named  and  con¬ 
stitute  the  “raising”  of  such  animals.  If 
these  two  requirements  are  met,  it  makes 
no  difference  for  what  purpose  the  ani¬ 
mals  are  raised  or  where  the  operations 
are  performed.  For  example,  the  fact 
that  cattle  are  raised  to  obtain  serum 
or  virus  or  that  chicks  are  hatched  in  a 
commercial  hatchery  does  not  affect  the 
status  of  the  operations  under  section 
3(f). 

§  780.120  Raining  of  “livestock.” 

The  meaning  of  the  term  “livestock” 
as  used  in  section  3(f)  is  confined  to 
the  ordinary  use  of  the  word  and  in¬ 
cludes  only  domestic  animals  ordinar¬ 
ily  raised  or  used  on  farms.  That  Con¬ 
gress  did  not  use  this  term  in '  its 
generic  sense  is  supported  by  the  spe¬ 
cific  enumeration  of  activities,  such 
as  the  raising  of  fur-bearing  animals, 
which  would  be  included  in  the  generic 
meaning  of  the  word.  The  term  in¬ 
cludes  the  following  animals,  among 
others:  cattle  (both  dairy  and  beef 
cattle),  sheep,  swine,  horses,  mules, 
donkeys,  and  goats.  It  does  not  in¬ 
clude  such  animals  as  albino  and  other 
rats,  mice,  guinea  pigs,  and  hamsters, 
which  are  ordinarily  used  by  labora¬ 
tories  for  research  purposes  (Mitchell 
V.  Maxfield,  12  WH  Cases  792  (S.D. 
Ohio),  29  Labor  Cases  68,  781).  Pish 
are  not  “livestock”  (Dunkly  v.  Erich, 
158  P,  2d  1),  but  employees  employed 
in  propagating  or  farming  of  fish  may 
qualify  for  exemption  under  section 
13(a)(6)  or  13(b)  (12)  of  the  Act  as 
stated  in  §  780.109  as  well  as  under 
section  13(a)(5),  as  explained  in  Part 
784  of  this  chapter. 

§  780.121  What  coriMlitulOA  “raiding”  f>f 
livchtork. 

The  term  “raising”  employed  with 
reference  to  livestock  in  section  3(f) 
includes  such  operations  as  the  breed¬ 
ing,  fattening,  feeding,  and  general 
care  of  livestock.  Thus,  employees  ex¬ 
clusively  engaged  in  feeding  and  fat¬ 
tening  livestock  in  stock  pens  where 
the  livestock  remains  for  a  substantial 
period  of  time  are  engaged  in  the 
“raising”  of  livestock.  The  fact  that 
the  livestock  is  purchased  to  be  fat¬ 
tened  and  is  not  bred  on  the  premises 
does  not  characterize  the  fattening 
as  something  other  than  the  “raising” 
of  livestock.  The  feeding  and  care  of 
livestock  does  not  necessarily  or  under 
all  circumstances  constitute  the  “rais¬ 
ing”  of  such  livestock,  however.  It 
is  clear,  for  example,  that  animals  are 
not  being  “raised”  in  the  pens  of 


stockyards  or  the  corrals  of  meat 
packing  plants  where  they  are  confined 
for  a  period  of  a  few  days  while  en 
route  to  slaughter  or  pending  their 
sale  or  shipment.  Therefore,  employ¬ 
ees  employ^  in  these  places  in  feed¬ 
ing  and  caring  for  the  constantly 
changing  group  of  animals  cannot  rea¬ 
sonably  be  regarded  as  “raising”  live¬ 
stock  (NLRB  V.  Tovrea  Packing  Co., 
Ill  F.  2d  626,  cert,  denied  311  U.S. 
668;  Walling  v.  Friend,  156  F.  2d  429). 
Employees  of  a  cattle  raisers’  associa¬ 
tion  engaged  in  the  publication  of  a 
magazine  about  cattle,  the  detection  of 
cattle  thefts,  the  location  of  stolen 
cattle,  and  apprehension  of  cattle 
thieves  are  not  employed  in  raising 
livestock  and  are  not  engaged  in 
agriculture. 

§  780.122  Activities  relating  to  race 
horses. 

Employees  engaged  in  the  breeding, 
raising,  and  training  of  horses  on  farms 
for  racing  purposes  are  considered  agri¬ 
cultural  employees.  Included  are  such 
employees  as  grooms,  attendants,  exer¬ 
cise  boys,  and  watchmen  employed  at  the 
breeding  or  training  farm.  On  the  other 
hand,  employees  engaged  in  the  racing, 
training,  and  care  of  horses  and  other 
activities  performed  off  the  farm  in  con¬ 
nection  with  commercial  racing  are  not 
employed  in  agriculture.  For  this  pur¬ 
pose,  a  training  track  at  a  racetrack  is 
not  a  farm.  Where  a  farmer  is  engaged 
in  both  the  raising  and  commercial  rac¬ 
ing  of  race  horses,  the  activities  per¬ 
formed  off  the  farm  by  his  employees 
as  an  incident  to  racing,  such  as  the 
training  and  care  of  the  horses,  are  not 
practices  performed  by  the  farmer  in 
his  capacity  as  a  farmer  or  breeder  as 
an  incident  to  his  raising  operations. 
Employees  engaged  in  the  feeding,  care, 
and  training  of  horses  which  have  been 
used  in  commercial  racing  and  returned 
to  a  breeding  or  training  farm  for  such 
care  pending  entry  in  subsequent  races 
are  employed  in  agriculture. 

§  780.123  Raising  of  bro.s. 

The  term  “raising  of  *  *  •  bees”  refers 
to  all  of  those  activities  customarily  per¬ 
formed  in  connection  with  the  handling 
and  keeping  of  bees,  including  the  treat¬ 
ment  of  disease  and  the  raising  of  queens 

§  780.124  Raising  of  fur-braring  ani¬ 
mals. 

(a)  The  term  “fur-bearing  animals” 
has  reference  to  animals  which  bear  fur 
of  marketable  value  and  includes,  among 
other  animals,  rabbits,  silver  foxes, 
minks,  squirrels,  and  muskrats.  Animals 
whose  fur  lacks  marketable  value,  such 
as  albino  and  other  rats,  mice,  guinea 
pigs,  and  hamsters,  are  not  “fur-bear¬ 
ing  animals”  which  within  the  meaning 
of  section  3(f). 

(b)  The  term  “raising”  of  fur-bearing 
animals  includes  all  those  activities  cus¬ 
tomarily  performed  in  connection  with 
breeding,  feeding  and  caring  for  fur¬ 
bearing  animals,  including  the  treatment 
of  disease.  Such  treatment  of  disease  has 
reference  only  to  disease  of  the  animals 


being  bred  and  does  not  refer  to  the  use 
of  such  animals  or  their  fur  in  experi¬ 
menting  with  disease  or  treating  dis¬ 
eases  in  others.  The  fact  that  muskrats 
or  other  fur-bearing  animals  are  propa¬ 
gated  in  open  water  or  marsh  areas 
rather  than  in  pens  does  not  prevent  the 
raising  of  such  animals  from  constituting 
the  “raising  of  fur-bearing  animals.” 
Where  wild  fur-bearing  animals  propa¬ 
gate  in  their  native  habitat  and  are  not 
raised  as  above  described,  the  trapping 
or  hunting  of  such  animals  and  activi¬ 
ties  incidental  thereto  are  not  included 
within  section  3(f). 

§  780.123  Raising  of  poultry  in  general. 

(a)  The  term  “poultry”  includes  do¬ 
mesticated  fowl  and  game  birds.  Ducks 
and  pigeons  are  included.  Canaries  and 
parakeets  are  not  Included. 

(b)  The  “raising”  of  poultry  Includes 
the  breeding,  hatching,  propagating, 
feeding,  and  general  care  of  poultry. 
Slaughtering,  which  is  the  antithesis  of 
"raising,”  Is  not  included.  To  constitute 
“agriculture,”  slaughtering  must  come 
within  the  secondary  meaning  of  the 
term  “agriculture.”  The  temporary  feed¬ 
ing  and  care  of  chickens  and  other  poul¬ 
try  for  a  few  days  pending  sale,  shipment 
or  slaughter  is  not  the  “raising”  of 
poutry.  However,  feeding,  fattening  and 
caring  for  poultry  over  a  substantial  pe¬ 
riod  may  constitute  the  “raising”  of 
poultry. 

§  780.126  Contract  arrangements  for 
raising  poultry. 

Feed  dealers  and  processors  sometimes 
enter  Into  contractural  arrangements 
with  farmers  imder  which  the  latter 
agree  to  raise  to  marketable  size  baby 
chicks  supplied  by  the  former  who  also 
imdertake  to  furnish  all  the  required  feed 
and  possibly  additional  items.  Typically, 
the  feed  dealer  or  processor  retains  title 
to  the  chickens  until  they  are  sold.  Under 
such  an  arrangement,  the  activities  of 
the  farmers  and  their  employees  in  rais¬ 
ing  the  poultry  are  clearly  within  section 
3(f).  The  activities  of  the  feed  dealer  or 
processor,  on  the  other  hand,  are  not 
“raising  of  poultry”  and  employees  en¬ 
gaged  in  them  cannot  be  considered  agri¬ 
cultural  employees  on  that  groimd.  Em¬ 
ployees  of  the  feed  dealer  or  processor 
who  perform  work  on  a  farm  as  an  inci¬ 
dent  to  or  in  conjunction  with  the  rais¬ 
ing  of  poultry  on  the  farm  are  employed 
in  “secondary”  agriculture  (see  SS  780.- 
137  et  seq.,  and  Johnston  v.  Cotton  Pro¬ 
ducers  Assn.,  244  F.  2d  553) . 

§  780.127  Hatchery  oporalioriit. 

Hatchery  operations  incident  to  the 
breeding  of  poultry,  whether  performed 
in  a  rural  or  urban  location,  are  the 
“raising  of  ptoultry”  (Miller  Hatcheries 
V.  Boyer,  131  F.  2d  283).  The  application 
of  section  3(f)  to  employees  of  hatcheries 
is  further  discussed  in  8§  780.210-780.214. 

Practices  Exempt  Under  “Secondary” 

Meaning  of  Agriculture  Generally 

§  780.128  General  Jilatement  €)n 
ontlary”  agriculture. 

The  discussion  in  §§  780.106-780.127 
relates  to  the  direct  farming  operations 
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which  come  within  the  “primary”  mean¬ 
ing  of  the  definition  of  “agriculture.”  As 
defined  in  section  3(f)  “agriculture”  in¬ 
cludes  not  only  the  farming  activities 
described  in  the  “primary”  meaning  but 
also  includes,  in  its  “secondary”  mean¬ 
ing,  “any  practices  (including  any  for¬ 
estry  or  lumbering  operations)  per¬ 
formed  by  a  farmer  or  on  a  farm  as  an 
incident  to  or  in  conjunction  with  such 
farming  operations,  including  prepara¬ 
tion  for  market  deUvery  to  storage  or  to 
market  or  to  carriers  for  transportation 
to  market”  The  legislative  history  makes 
it  plain  that  this  language  was  particu¬ 
larly  included  to  make  cei*tain  that  in¬ 
dependent  contractors  such  as  threshers 
of  wheat,  who  travel  around  from  farm 
to  farm  to  assist  farmers  in  what  is  rec¬ 
ognized  as  a  purely  agricultural  task 
and  also  to  assist  a  farmer  in  getting  his 
agricultural  goods  to  market  in  their 
raw  or  natural  state,  should  be  included 
within  the  definition  of  agricultural  em¬ 
ployees  (see  Bowie  v.  Gonzalez,  117  F. 
2d  11;  81  Cong.  Rec.  7876,  7888). 

§  780.129  Ilr€|iiirrd  rclation^iip  of  prac- 

liro»  lo  farming  operations. 

To  come  within  this  secondary  mean¬ 
ing,  a  practice  must  be  performed  either 
by  a  farmer  or  on  a  farm.  It  must  also 
be  performed  either  in  connection  with 
the  farmer’s  own  farming  operations  or 
in  connection  with  farming  operations 
conducted  on  the  farm  where  the  prac¬ 
tice  is  performed.  In  addition,  the  prac¬ 
tice  must  be  performed  “as  an  incident 
to  or  in  conjunction  with”  the  farming 
operations.  No  matter  how  closely  related 
it  may  be  to  farming  operations,  a  prac¬ 
tice  performed  neither  by  a  farmer  nor  on 
a  farm  is  not  within  the  scope  of  the 
“secondary”  meaning  of  “agriculture.” 
Thus,  employees  employed  by  commis¬ 
sion  brokers  in  the  typical  activities  con¬ 
ducted  at  their  establishments,  ware¬ 
house  employees  at  the  typical  tobacco 
warehouses,  shop  employees  of  an  em¬ 
ployer  engaged  in  the  business  of  serv¬ 
icing  machinery  and  equipment  for 
farmers,  plant  employees  of  a  company 
dealing  in  eggs  or  poultry  produced  by 
others,  employees  of  an  irrigation  com¬ 
pany  engaged  in  the  general  distribution 
of  wrater  to  farmers,  and  other  employees 
similarly  situated  do  not  generally  come 
within  the  secondary  meaning  of  “agri¬ 
culture.”  The  inclusion  of  industrial 
operations  is  not  within  the  intent  of 
the  definition  in  section  3(f),  nor  are 
processes  that  are  more  akin  to  manu¬ 
facturing  than  to  agriculture  (see  Bowrie 
V.  Gonzales,  117  F.  2d  11;  Fleming  v. 
Hawkeye  Pearl  Button  Co.,  113  F.  2d  52; 
HoltviUe  Alfalfa  Mills  v.  Wyatt,  230  F. 
2d  398;  Maneja  v.  Waialua,  349  U.S.  254; 
Mitchell  V.  Budd,  350  U.S.  473). 

Practices  Performed  “By  a  Farmer” 

§  780.130  Performance  “by  a  farmer” 

generally. 

Among  other  things,  a  practice  must 
be  performed  by  a  farmer  or  on  a  farm 
in  order  to  come  within  the  secondary 
portion  of  the  definition  of  “agriculture.” 
No  precise  lines  can  be  drawn  which  will 
serve  to  delimit  the  term  “farmer”  in  all 


cases.  Essentially,  however,  the  term  is 
an  occupational  title  and  the  employer 
must  be  engaged  in  activities  of  a  type 
and  to  the  extent  that  the  person  ordi¬ 
narily  regarded  as  a  “farmer”  is  engaged 
in  order  to  qualify  for  the  title.  If  this 
test  is  met,  it  is  immaterial  for  what 
purpose  he  engages  in  farming  or 
whether  farming  is  his  sole  occupation. 
Thus,  an  employer’s  status  as  a  “farmer” 
is  not  altered  by  the  fact  that  his  only 
purpose  is  to  obtain  products  useful  to 
him  in  a  non-farming  enterprise  which 
he  conducts.  For  example,  an  employer 
engaged  in  raising  nursery  stock  is  a 
“farmer”  for  purposes  of  section  3(f) 
even  though  his  purpose  is  to  supply 
goocLs  for  a  separate  establishment  where 
he  engages  in  the  retail  distribution  of 
nursery  products.  The  term  “farmer”  as 
used  in  section  3<f)  is  not  confined  to 
individual  persons.  Thus  an  association,  a 
partnership,  or  a  corporation  which  en¬ 
gages  in  actual  farming  operations  may 
be  a  “farmer”  (see  Mitchell  v.  Budd. 
350  U.S.  473).  This  is  so  even  where  it 
operates  “what  might  be  called  the  agri¬ 
cultural  analogue  of  the  modem  indus¬ 
trial  assembly  line”  (Maneja  v.  Waialua, 
349  U.S.  254). 

§  780.1.31  OperalionM  Mliirli 
one  u  “farmer”. 

Generally,  an  employer  must  under¬ 
take  farming  operations  of  such  scope 
and  significance  as  to  constitute  a  dis¬ 
tinct  activity,  for  the  purpose  of  yielding 
a  farm  product,  in  order  to  be  regarded 
as  a  “farmer.”  It  does  not  necessarily 
follow,  however,  that  any  employer  is  a 
“farmer”  simply  because  he  engages  in 
some  actual  farming  operations  of  the 
type  specified  in  section  3(f),  ’Thus,  one 
who  merely  harvests  a  crop  of  agricul¬ 
tural  commodities  is  not  a  “farmer”  al¬ 
though  his  employees  who  actually  do 
the  harvesting  are  employed  in  “agricul¬ 
ture”  in  those  weeks  when  exclusively 
so  engaged.  As  a  general  rule,  a  farmer 
performs  his  farming  operations  on  land 
owned,  leased,  or  controlled  by  him  and 
devoted  to  his  own  use.  The  mere  fact, 
therefore,  that  an  employer  harvests  a 
growing  crop,  even  under  a  partnership 
agreement  pursuant  to  which  he  pro¬ 
vides  credit,  advisory  or  other  services, 
is  not  generally  considered  to  be  suffi¬ 
cient  to  qualify  the  employer  so  engaged 
as  a  “farmer,”  Such  an  employer  would 
stand,  in  packing  or  handling  the  prod¬ 
uct,  in  the  same  relationship  to  the  prod¬ 
uce  as  if  it  were  from  the  fields  or  groves 
of  an  independent  grower.  One  who  en¬ 
gaged  merely  in  practices  which  are  in¬ 
cidental  to  farming  is  not  a  “farmer.”  For 
example,  a  company  which  merely  pre¬ 
pares  for  market,  sells,  and  ships  flowers 
and  plants  grown  and  cultivated  on 
farms  by  affiliated  corporations  is  not  a 
“farmer.”  ’The  fact  that  one  has  sus¬ 
pended  actual  farming  operations  dur¬ 
ing  a  period  in  which  he  performs  only 
practices  incidental  to  his  past  or  pros¬ 
pective  farming  operations  does  not,  how¬ 
ever,  preclude*  him  from  qualifying  as 
a  “farmer.”  One  otherwise  qualified  as 
a  farmer  does  not  lose  his  status  as  such 
because  he  performs  farming  operations 
on  land  which  he  does  not  own  or  con¬ 


trol,  as  in  the  case  of  a  cattleman  using 
public  lands  for  grazing. 

§  780.132  Operations  must  be  perfuriiied 
“by”  a  farmer. 

“Farmer”  includes  the  employees  of  a 
farmer.  It  does  not  include  an  employer 
merely  because  he  employs  a  farmer  or 
appoints  a  farmer  as  his  agent  to  do 
the  actual  work.  Thus,  the  stripping  of 
tobacco,  i.e.,  removing  leaves  from  the 
stalk,  by  the  employees  of  an  independ¬ 
ent  warehouse  is  not  a  practice  per¬ 
formed  “by  a  farmer”  even  though  the 
warehouse  acts  as  agent  for  the  tobacco 
farmer  or  employs  the  farmer  in  the 
stripping  operations.  One  who  merely 
performs  services  or  supplies  materials 
for  farmers  in  return  for  compensation 
in  money  or  farm  products  is  not  a 
“farmer.”  Thus,  a  person  who  provides 
credit  and  management  services  to  farm¬ 
ers  cannot  qualify  as  a  “farmer”  on  that 
account.  Neither  can  a  repairman  who 
repairs  and  services  farm  machinery 
qualify  as  a  “farmer”  on  that  basis. 
Where  crops  are  grown  under  contract 
with  a  person  who  provides  a  market, 
contributes  coimsel  and  advice,  make 
advances  and  otherwise  assists  the 
grower  who  actually  produces  the  crop, 
it  is  the  grower  and  not  the  person  with 
whom  he  contracts  who  is  the  farmer 
with  respect  to  that  crop  (Mitchell  v. 
Huntsville  Nurseries,  267  F.  2d  286). 

§  780.133  Farmers’  rooperalivc  as  a 
“farmer.” 

(a)  The  phrase  “by  a  farmer"  covers 
practices  performed  either  by  the  farmer 
himself  or  by  the  farmer  through  his 
employees.  Employees  of  a  farmers’  co¬ 
operative  association,  however,  are  em¬ 
ployed  not  by  the  individual  farmers  who 
compose  its  membership  or  who  are  its 
stockholders,  but  by  the  cooperative  as¬ 
sociation  Itself.  CooiJerative  associations 
whether  in  the  corporate  form  or  not, 
are  distinct,  separate  entities  from  the 
farmers  w'ho  own  or  compose  them.  ’The 
work  performed  by  a  farmers’  coopera¬ 
tive  association  is  not  work  performed 
“by  a  farmer”  but  for  farmers.  There¬ 
fore,  employees  of  a  farmers’  eexjperative 
association  are  not  generally  engaged  in 
any  practices  performed  “by  a  farmer” 
within  the  meaning  of  section  3(f) 
(Farmere  Reservoir  Co.  v.  McComb,  337 
U.S.  755;  Goldberg  v.  Crowley  Ridge 
Ass’n.,  295  F.  2d  7;  McComb  v.  Puerto 
Rico  Tobacco  Marketing  Co-op  Ass’n., 
80  F,  Supp.  953,  181  F.  2d  697).  The 
legislative  history  of  the  Act  supports 
this  interpretation.  Statutes  usually  cite 
farmers’  cooperative  associations  in  ex¬ 
press  terms  if  it  is  intended  that  they  be 
included.  The  omission  of  express  lan¬ 
guage  from  the  Fair  Labor  Standards 
Act  is  significant  since  many  unsuccess¬ 
ful  attempts  were  made  on  the  fioor  of 
Congress  to  secure  special  treatment  for 
such  cooperatives. 

(b)  It  is  possible  that  some  farmers’ 
cooperative  associations  may  themselves 
engage  In  actual  farming  operations  to 
an  extent  and  under  circumstances  suffi¬ 
cient  to  qualify  as  a  “farmer.”  In  such 
case,  any  of  their  employees  who  perform 
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practices  as  an  incident  to  or  in  con¬ 
junction  with  such  farming  operations 
are  employed  in  "agriculture.” 

Practices  Performed  “On  a  Farm” 

§  780.134  Performanrc  “on  a  farm” 
generally. 

If  a  practice  is  not  performed  by  a 
farmer,  it  must,  among  other  things,  be 
performed  “on  a  farm”  to  come  within 
the  secondary  meaning  of  “agriculture” 
in  section  3(f).  Any  practice  which  can¬ 
not  be  performed  on  a  farm,  such  as 
“delivery  to  market,”  is  necessarily  ex¬ 
cluded,  therefore,  when  performed  by 
someone  other  than  a  farmer  (see 
Farmers  Reservoir  Co.  v.  McComb,  337 
U.S.  755:  Chapman  v.  Durkin,  214  F.  2d 
360,  cert,  denied  348  U.S.  897;  Fort 
Mason  Fi-ult  Co.  v.  Durkin.  214  F.  2d  363, 
cert,  denied  348  U.S.  897).  Thus,  em¬ 
ployees  of  an  alfalfa  dehydrator  engaged 
in  hauling  chopped  or  unchopped  alfalfa 
away  from  the  farms  to  the  dehydrating 
plant  are  not  employed  in  a  practice  per¬ 
formed  “on  a  farm.” 

§  780.135  Meaning  of  “farm.'* 

A  “farm”  is  a  tract  of  land  devoted  to 
the  actual  farming  activities  included  in 
the  first  part  of  section  3(f).  Thus,  the 
gathering  of  wild  plants  in  the  woods  for 
transplantation  in  a  nursery  is  not  an 
operation  performed  “on  a  farm.”  (For 
a  further  discussion,  see  §  780.207.)  The 
total  area  of  a  tract  operated  as  a  unit 
for  farming  purposes  is  included  in  the 
“farm,”  irrespective  of  the  fact  that 
some  of  this  area  may  not  be  utilized  for 
actual  farming  operations  (see  NLRB  v. 
Olaa  Sugar  Co.,  242  F.  2d  714;  In  re 
Pi-lnceville  Canning  Co.,  14  WH  Cases 
641  and  762) .  it  is  immaterial  whether  a 
farm  is  situated  in  the  city  or  in  the 
country.  However,  a  place  in  a  city  where 
no  primary  farming  operations  are  per- 
foi-med  is  not  a  farm  even  if  operated  by 
a  farmer  (Mitchell  v.  Huntsville 
Nurseries.  267  F.  2d  286). 

§  780.1.36  Employment  in  practices  on 
a  farm. 

Employees  engaged  in  building  ter¬ 
races  or  threshing  wheat  and  other  grain, 
employees  engaged  in  the  erection  of 
silos  and  granaries,  employees  engaged 
in  digging  wells  or  building  dams  for 
farm  ponds,  wnployees  engaged  in  in¬ 
specting  and  culling  flocks  of  poultry, 
and  pilots  and  flagmen  engaged  in  the 
aerial  dusting  and  spraying  of  crops  are 
examples  of  the  types  of  employees  of 
independent  contractors  who  may  be 
considered  employed  in  practices  per¬ 
formed  “on  a  farm.”  Whether  such  em¬ 
ployees  are  engaged  in  “agriculture”  de¬ 
pends,  of  course,  on  whether  the  prac¬ 
tices  are  performed  as  an  incident  to  or 
in  conjunction  with  the  farming  opera¬ 
tions  on  the  particular  farm,  as  dis¬ 
cussed  in  §5  780.141-780.147;  that  is. 
whether  they  are  carried  on  as  a  part 
of  the  agricultural  function  or  as  a  sep¬ 
arately  organized  productive  activity 
(§§  780.104-780.144).  Even  though  an 
employee  may  work  oa  several  farms 


during  a  workweek,  he  Is  regarded  as  em¬ 
ployed  “on  a  farm”  for  the  entire  work¬ 
week  if  his  work  on  each  farm  pertains 
solely  to  farming  operations  on  that 
farm.  The  fact  that  a  minor  and  inci¬ 
dental  part  of  the  work  of  such  an  em¬ 
ployee  occurs  off  the  farm  will  not  affect 
this  conclusion.  Thus,  an  employee  may 
spend  a  small  amount  of  time  within 
the  workweek  in  transporting  necessary 
equipment  for  work  to  be  done  on  farms. 
Field  employees  of  a  canner  or  processor 
of  farm  products  who  work  on  farms 
during  the  planting  and  growing  season 
where  they  supervise  the  planting  opera¬ 
tions  and  consult  with  the  grower  on 
problems  of  cultivation  are  employed  in 
practices  performed  “on  a  farm”  so  long 
as  such  work  is  done  entirely  on  farms 
save  for  an  incidental  amount  of  report¬ 
ing  to  their  employer’s  plant.  Other  em¬ 
ployees  of  the  above  employers  employed 
away  from  the  farm  would  not  come 
within  section  3(f) .  For  example,  airport 
employees  such  as  mechanics,  loculers, 
and  office  workers  employed  by  a  crop 
dusting  firm  would  not  be  agriculture 
employees  (Wirtz  v.  Boy  Is  dba  Boyls 
Dusting  and  Spraying  Service  230  F. 
Supp  246,  aff’d  per  curiam  352  F.  (2d) 
63;  Tobin  v.  Wenatchee  Air  Service,  10 
WH  Cases  680,  21  CCH  Lab.  Cas.  Para¬ 
graph  67,019  (E.D.  Wash.)). 

“Such  Farming  Operations” — of  the 
Farmer 

§  780.137  l*rarlirc!(  miiMt  he  porfuriiied 
in  conneetion  with  farmer's  omii 
farming. 

“Practices  •  *  •  performed  by  a 
farmer”  must  be  performed  as  an  inci¬ 
dent  to  or  in  conjunction  with  “such 
farming  oiierations”  in  order  to  consti¬ 
tute  “agriculture”  within  the  secondary 
meaning  of  the  term.  Practices  per¬ 
formed  by  a  farmer  in  connection  with 
his  nonfarming  operations  do  not  satisfy 
this  requirement  (see  Calaf  v.  Gonzalez, 
127  F.  2d  934;  Mitchell  v.  Budd,  350  U.S. 
473).  Furthermore,  practices  performed 
by  a  farmer  can  meet  the  above  require¬ 
ment  only  in  the  event  that  they  are 
performed  in  connection  with  the  farm¬ 
ing  operations  of  the  same  farmer  who 
performs  the  practices.  Thus,  the  re¬ 
quirement  is  not  met  with  respect  to 
employees  engaged  in  any  practices  per¬ 
formed  by  their  employer  in  connection 
with  farming  operations  that  are  not  his 
own  (see  Farmers  Reservoir  Co.  v.  Mc¬ 
Comb.  337  U.S,  755;  Mitchell  v.  Hunt, 
263  F.  2d  913;  NLRB  v.  Olaa  Sugar  Co., 
242  F.  2d  714;  Mitchell  v.  Huntsville 
Nurseries,  267  F.  2d  286;  Bowie  v.  Gon¬ 
zalez,  117  F.  2d  11).  The  processing 
by  a  farmer  of  commodities  of  other 
farmers,  if  incident  to  or  in  conjunction 
with  farming  operations,  is  incidental 
to  or  in  conjunction  with  the  farming 
operations  of  the  other  farmers  and  not 
incidental  to  or  in  conjunctim  with  the 
farming  operations  of  the  farmer  doing 
the  processing  (Mitchell  v.  Himtsville 
Nurseries,  supra;  Farmers  Reservoir  Co. 
v.  McComb,  supra;  Bowie  v.  Gonzalez, 
supra) . 


§  780.1.38  Application  of  the  general 
principled. 

Some  examples  will  serve  to  illustrate 
the  above  principles.  Employees  of  a  fruit 
grower  who  dry  or  pack  fruit  not  grown 
by  their  employer  are  not  within  section 
(f).  This  is  also  true  of  storage  opera¬ 
tions  conducted  by  a  farmer  in  connec¬ 
tion  with  products  grown  by  someone 
other  than  the  farmer.  Employees  of  a 
grower-operator  of  a  sugarcane  mill  who 
transport  cane  from  fields  to  the  mill  are 
not  within  section  3(f)  where  such  cane 
is  grown  by  independent  farmers  on  their 
land  as  well  as  by  the  mill  operator 
(Bowie  V.  Gonzalez,  117  F.  2d  11).  Em¬ 
ployees  of  a  tobacco  grower  who  strip 
tobacco  (i.e.,  remove  the  leaves  from  the 
stalk)  are  not  agricultural  ^ployees 
when  performing  this  operation  on  to¬ 
bacco  not  grown  by  their  employer.  On 
the  other  hand,  where  a  farmer  rents 
some  space  in  a  warehouse  or  packing¬ 
house  located  off  the  farm  and  the  farm¬ 
er’s  own  employees  there  engage  in  han¬ 
dling  or  packing  only  his  own  products 
for  market,  such  operations  by  the  farm¬ 
ers  are  within  section  3(f)  if  performed 
as  an  incident  to  or  in  conjunction  with 
his  farming  operations.  Such  arrange¬ 
ments  are  distinguished  from  those 
where  the  employees  are  not  actually 
employed  by  the  farmer.  The  fact  that  a 
packing  shed  is  conducted  by  a  family 
partnership,  packing  products  exclu¬ 
sively  grown  on  lands  owned  and  oper¬ 
ated  by  individuals  constituting  the  part¬ 
nership.  does  not  alter  the  status  of  the 
packing  activity.  Thus,  if  in  a  particular 
case  an  individual  farmer  is  engaged  in 
agriculture,  a  family  partnership  which 
pei'forms  the  same  operations  would  also 
be  engaged  in  agriculture.  (Dofflemeyer  v. 
NLRB,  206  F.  2d  813.)  However,  an  in¬ 
corporated  association  of  farmers  that 
does  not  Itself  engage  in  farming  opera¬ 
tions  is  not  engaged  in  agriculture  Uiough 
it  processes  at  its  packing  shed  produce 
grown  exclusively  by  the  farmer  mem¬ 
bers  of  the  association.  (Goldberg  v. 
Crowley  Ridge  and  Fruit  Growers  As- 
soclaticHi,  295  F  (2d)  7  (C.A.  8).) 

§  780.139  Pea  vining. 

Vining  employees  of  a  pea  vinery  lo¬ 
cated  on  a  farm,  who  vine  only  the  peas 
grown  on  that  particular  farm,  are  en¬ 
gaged  in  agriculture.  If  they  also  vine 
peas  grown  on  other  farms,  such  opera¬ 
tions  could  not  be  within  section  3(f) 
unless  the  farmer-employer  owns  or  op¬ 
erates  the  other  farms  and  vines  his  own 
peas  exclusively.  However,  the  work  of 
vining  station  employees  in  weeks  in 
which  the  stations  vine  only  peas  grown 
by  a  canner  on  farms  owned  or  leased  by 
him  is  considered  part  of  the  canning 
operations.  As  such,  the  cannery  opera¬ 
tions,  including  the  vining  operations, 
are  within  section  3(f)  only  if  the  can¬ 
ner  cans  crops  which  he  grows  himself 
and  if  the  esuming  operations  are  sub¬ 
ordinate  to  the  farming  operations. 

§  780.140  Place  of  performing  the  prac¬ 
tice  aH  a  factor. 

So  long  as  the  farming  operations  to 
which  a  farmer’s  practice  pertains  are 
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performed  by  him  in  his  capsudty  as  a 
farmer,  the  status  of  the  practice  is 
not  necessarily  altered  by  the  fact  that 
the  farming  operations  take  place  on 
more  than  one  farm  or  by  the  fact  that 
some  of  the  operations  are  performed 
off  his  farm  (NLRB  v.  Olaa  Sugar  Co., 
242  F.  2d  714).  Thus,  where  the  practice 
is  performed  with  respect  to  products  of 
farming  operations,  the  controlling  con¬ 
sideration  is  whether  the  products  were 
produced  by  the  farming  operations  of 
the  farmer  who  performs  the  practice 
rather  than  at  what  place  or  on  whose 
land  he  produced  them.  Ordinarily,  a 
practice  performed  by  a  farmer  in  con¬ 
nection  with  farming  operations  con¬ 
ducted  on  land  which  he  owns  or  leases 
will  be  considered  as  performed  in  con¬ 
nection  with  the  farming  operations  of 
such  farmer  in  the  absence  of  facts  in¬ 
dicating  that  the  farming  operations  are 
actually  those  of  someone  else.  Con¬ 
versely,  a  contrary  conclusion  will  ordi¬ 
narily  be  justified  if  such  farmer  is  not 
the  owner  or  a  bona  fide  lessee  of  such 
land  during  the  period  when  the  farm¬ 
ing  operations  take  place.  The  question 
of  whose  farming  operations  are  actually 
being  conducted  in  cases  where  they  are 
performed  pursuant  to  an  agreement  or 
arrangement,  not  amounting  to  a  bona 
fide  lease,  between  the  farmer  who  per¬ 
forms  the  practice  and  the  landowner 
necessarily  involves  a  careful  scrutiny  of 
the  facts  and  circumstances  surrounding 
the  arrangement.  Where  commodities 
are  grown  on  the  farm  of  the  actual 
grower  under  contract  with  another, 
practices  performed  by  the  latter  on  the 
commodities,  off  the  farm  where  they 
were  grown,  relate  to  farming  operations 
of  the  grower  rather  than  to  any  farm¬ 
ing  OF>erations  of  the  contract  purchaser, 
niis  is  true  even  though  the  contract 
purports  to  lease  the  land  to  the  latter, 
give  him  the  title  to  the  crop  at  all  times, 
and  confer  on  him  the  right  to  supervise 
the  growing  operations,  where  the  facts 
as  a  w’hole  show  that  the  contract  pur¬ 
chaser  provides  a  farm  market,  cash  ad¬ 
vances,  and  advice  and  counsel  but  does 
not  really  perform  growing  operations 
(Mitchell  V.  Huntsville  Nurseries,  267 
F.  2d  286) . 

“Such  Farming  Operations” — on  the 
Farm 

§  780.141  Praclico*  niU!«l  relate  to  farm¬ 
ing  operations  on  the  partieular  farm. 

“Practices  •  •  *  performed  *  •  •  on 
a  farm”  must  be  performed  as  an  inci¬ 
dent  to  or  in  conjunction  with  “such 
farming  operations”  in  order  to  consti¬ 
tute  “agriculture”  within  the  secondary 
meaning  of  the  term.  No  practice  per¬ 
formed  with  respect  to  farm  commodi¬ 
ties  is  within  the  language  under  dis¬ 
cussion  by  reason  of  its  performance  on 
a  farm  imless  all  of  such  commodities  are 
the  products  of  that  farm.  Thus,  the  per¬ 
formance  on  a  farm  of  any  practice,  such 
as  packing  or  storing,  which  may  be  in¬ 
cidental  to  farming  operations  cannot 
constitute  a  basis  for  considering  the 
employees  engaged  in  agrlcultiue  if  the 
practice  Is  performed  upon  any  com¬ 


modities  that  have  been  produced  else¬ 
where  than  on  such  farm  (see  Mitchell  v. 
Hunt,  263  F.  2d  913).  The  construction 
by  an  independent  contractor  of  a  gran¬ 
ary  on  a  farm  is  not  connected  with 
“such”  farming  operations  if  the  farmer 
for  whom  it  is  built  intends  to  use  the 
structme  for  storing  grain  produced  on 
other  farms.  Nor  is  the  requirement  met 
with  respect  to  employees  engaged  in  any 
other  practices  performed  on  a  farm,  but 
not  by  a  farmer,  in  connection  with 
farming  operations  that  are  not  con¬ 
ducted  on  that  particular  farm.  The  fact 
that  such  a  practice  pertains  to  farming 
operations  generally  or  to  those  per¬ 
formed  on  a  number  of  farms,  rather 
than  to  those  performed  on  the  same 
farm  only,  is  sufficient  to  take  it  outside 
the  scope  of  the  statutory  language.  Area 
soil  surveys  and  genetics  research  ac¬ 
tivities,  results  of  which  are  made  avail¬ 
able  to  a  number  of  farmers,  are  typical 
of  the  practices  to  which  this  principle 
applies  and  which  are  not  within  sec¬ 
tion  3(f)  imder  this  provision. 

§  780.142  Prarlires  on  a  fann  not  re¬ 
lated  to  farming  operation;). 

Practices  performed  on  a  farm  in  con¬ 
nection  with  nonfarming  operations  per¬ 
formed  on  or  off  such  farm  do  not  meet 
the  requirement  stated  in  §  780.141.  For 
example,  if  a  farmer  operates  a  gravel  pit 
on  his  farm,  none  of  the  practices  per¬ 
formed  in  connection  with  the  operation 
of  such  gravel  pit  would  be  within  section 
3(f).  Whether  or  not  some  practices  are 
performed  in  connection  \^th  farming 
operations  conducted  on  the  farm  where 
they  are  performed  must  be  determined 
with  reference  to  the  purpose  of  the 
farmer  for  whom  the  practice  is  per¬ 
formed.  Thus,  land  clearing  operaUons 
may  or  may  not  be  connected  with  such 
farming  operations  depending  on 
whether  or  not  the  farmer  intends  to 
devote  the  cleared  land  to  farm  use. 

§  780.143  Practices  on  a  farm  not  prr- 
foriiicd  fur  the  farmer. 

The  fact  that  a  practice  performed  on 
a  farm  is  not  performed  by  or  for  the 
farmer  is  a  strong  indication  that  it  is 
not  performed  in  connection  with  the 
farming  operations  there  conducted. 
Thus,  where  such  an  employer  other  than 
the  farmer  performs  certain  work  on  a 
farm  solely  for  himself  in  furtherance  of 
his  own  enterprise,  the  practice  cannot 
ordinarily  be  regarded  as  performed  in 
connection  with  farming  operations  con¬ 
ducted  on  the  farm.  For  example,  it  is 
clear  that  the  work  of  employees  of  a 
utility  company  in  trimming  and  cutting 
trees  for  power  and  communications 
lines  is  part  of  a  nonfarming  enterprise 
outside  the  scope  of  agriculture.  When 
a  packer  of  vegetables  or  dehydrator  of 
alfalfa  buys  the  standing  crop  from  the 
farmer,  harvests  it  with  his  own  crew 
of  employees,  and  transports  the  har¬ 
vested  crop  to  his  off-the-farm  packing 
or  dehydrating  plant,  the  transporting 
and  plant  Employees,  who  are  not  en¬ 
gaged  in  “primary”  agriculture  as  are 
the  harvesting  employees  (see  NLRB  v. 
Olaa  Sugar  Co.,  242  F.  2d  714),  are 


clearly  not  agricultural  employees.  Such 
an  employer  cannot  automatically  be¬ 
come  an  agricultural  employer  by  merely 
transferring  the  plant  operations  to  the 
farm  so  as  to  meet  the  “on  a  farm” 
requirement.  His  employees  will  continue 
outside  the  scope  of  agriculture  if  the 
packing  or  dehydrating  is  not  in  reality 
done  for  the  farmer.  The  question  of  for 
whom  the  practices  are  performed  is  one 
of  fact.  In  determining  the  question, 
however,  the  fact  that  prior  to  the  per¬ 
formance  of  the  packing  or  dehydrating 
operations,  the  farmer  has  relinquished 
title  and  divested  himself  of  further 
responsibility  with  respect  to  the  product, 
is  highly  significant. 

Performance  op  the  Practice  “as  an 

Incident  to  or  in  Conjunction  With” 

the  Farming  Operations 

§  780.144  “A«  an  inriclcnt  to  or  in  ron- 

jiinrlinn  with”  llie  farming  opera¬ 
tions. 

In  order  for  practices  other  than  actual 
farming  operations  to  constitute  “agri¬ 
culture”  within  the  meaning  of  section 
3(f)  of  the  Act,  it  is  not  enough  that  they 
be  performed  by  a  farmer  or  on  a  farm 
in  connection  with  the  farming  opera¬ 
tions  conducted  by  such  farmer  or  on 
such  farm,  as  explained  in  §5  780.129- 
780.143.  They  must  also  be  performed  “as 
an  incident  to  or  in  conjunction  with” 
these  farming  operations.  The  line  be¬ 
tween  practices  that  are  and  those  that 
are  not  performed  “as  an  incident  to  or 
in  conjunction  with”  such  fanning  oper¬ 
ations  is  not  susceptible  of  precise  defi¬ 
nition.  Generally,  a  practice  performed 
in  connection  with  farming  operations  is 
within  the  statutory  language  only  if  it 
constitutes  an  established  part  of  agri¬ 
culture,  is  subordinate  to  the  farming 
operations  involved,  and  does  not  amoimt 
to  an  independent  business.  Industrial 
operations  (Holtvllle  Alfalfa  Mills  v. 
Wyatt,  230  F.  2d  398)  and  processes  that 
are  more  akin  to  manufacturing  than  to 
agriculture  (Maneja  v.  Walalua,  349  ■ 
U.S.  254:  MitcheU  v.  Budd,  350  U.S.  473) 
are  not  included.  This  is  also  true  when 
on-the-farm  practices  are  performed  for 
a  farmer.  As  to  when  practices  may  be 
regarded  as  performed  for  a  farmer,  see 
§  780.143. 

§  780.145  ITie  rrlatiuriNhip  is  dolor-  i 
minod  by  oonsidornlion  of  all  rolo- 
vani  fur  lor;).  I 

The  character  of  a  practice  as  a  part 
of  the  agricultural  activity  or  as  a  dis¬ 
tinct  business  activity  must  be  deter¬ 
mined  by  examination  and  evaluation  of 
all  the  relevant  facts  and  circumstances 
in  the  light  of  the  pertinent  language  and 
Intent  of  the  Act.  The  result  will  not  de-  f 
pend  on  any  mechanical  application  of 
isolated  factors  or  tests.  Rather,  the  total 
situation  will  control  (Maneja  v.  Walalua, 

349  U.S.  254;  MitcheU  v.  Budd,  350  U.S. 
473).  Due  weight  should  be  given  to  any 
available  criteria  which  may  indicate  { 
whether  performance  of  such  a  practice 
may  properly  be  considered  an  Incident 
to  farming  within  the  intent  of  the  Act. 
Thus,  the  general  relationship,  if  any,  of  ? 
the  practice  to  farming  as  evidenced  by  [ 
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common  understanding,  competitive  fac¬ 
tors,  and  the  prevalence  of  its  perform¬ 
ance  by  farmers  (see  {  780.146) .  and  simi¬ 
lar  pertinent  matters  should  be  consid¬ 
ered.  Other  factors  to  be  considered  in 
determining  whether  a  practice  may  be 
properly  regarded  as  inddental  to  or  in 
conjimction  with  the  farming  operations 
of  a  particular  farmer  or  farm  include 
the  shse  of  the  operations  and  respective 
sums  invested  in  land,  buildings  and 
equipment  for  the  regular  farming  opera¬ 
tions  and  in  plant  and  equipment  for  per¬ 
formance  of  the  practice,  the  amount  of 
the  payroll  for  each  type  of  work,  the 
number  of  employees  and  the  amount  of 
time  they  spend  in  each  of  the  activities, 
the  extent  to  which  the  practice  is  per¬ 
formed  by  ordinary  farm  employees  and 
the  amount  of  interchange  of  employees 
between  the  operations,  the  amount  of 
revenue  derived  from  each  activity,  the 
degree  of  industrialization  involved,  and 
the  degree  of  separation  established  be¬ 
tween  the  activities.  With  respect  to 
practices  performed  on  farm  products 
(see  S  780.147)  and  in  the  consideration 
of  any  specific  practices  (see  §§  780.148- 
780.158  and  780.205-780.214),  there  may 
be  special  fsictors  in  addition  to  those 
above  mentioned  which  may  aid  in  the 
determination. 

§  780.146  Importance  of  relationship  of 
the  practice  to  farming  generally. 

The  inclusion  of  incidental  practices 
in  the  definition  of  agriculture  was  not 
intended  to  include  typical  factory  work¬ 
ers  or  industrial  operations,  and  the 
sponsors  of  the  bill  made  it  clear  that 
the  erection  and  operation  on  a  farm  by 
a  farmer  of  a  factory,  even  one  using  raw 
materials  which  he  grows,  “would  not 
make  the  manufacturing  *  *  •  a  farm¬ 
ing  operation”  (see  81  Cong.  Rec.  7658; 
Maneja  v.  Waialua,  349  U.S.  254).  Ac¬ 
cordingly,  in  determining  whether  a 
given  practice  is  performed  “as  an  inci¬ 
dent  to  or  in  conjimction  with”  farm¬ 
ing  operations  under  the  intended  mean¬ 
ing  of  section  3(f),  the  nature  of  the 
practice  and  the  circumstances  under 
which  it  is  performed  must  be  considered 
in  the  light  of  the  common  understand¬ 
ing  of  what  is  agricultural  and  what  is 
not,  of  the  facts  indicating  whether  per¬ 
formance  of  the  practice  is  in  competition 
with  agricultural  or  with  Industrial  oper¬ 
ations,  and  of  the  extent  to  which  such 
a  practice  is  ordinarily  performed  by 
farmers  incidentally  to  their  farming 
operations  (see  Bowie  v.  Gonzalez,  117 
F.  2d  11;  Calaf  v.  Gonzalez,  127  F.  2d 
934;  Vives  v.  Seralles,  145  F.  2d  552; 
Mitchell  V.  Hunt.  263  F.  2d  913;  HoltvUle 
Alfalfa  Mills  V.  Wyatt.  230  F.  2d  398; 
Mitchefi  V.  Budd,  350  U.S.  473;  Maneja  v. 
Waialua,  supra) .  Such  an  inquiry  would 
appear  to  have  a  direct  bearing  on 
whether  a  practice  is  an  “established” 
part  of  agriculture.  The  fact  that  farm¬ 
ers  raising  a  commodity  on  which  a 
given  practice  is  performed  do  not  or¬ 
dinarily  perform  such  a  practice  has  been 
considered  a  significant  Indication  that 
the  practice  is  not  “agriculture”  within 
the  secondary  meaning  of  section  3(f> 
(Mitchell  V.  Budd,  supra;  Maneja  v. 


Waialua,  supra).  The  test  to  be  applied 
is  not  the  proportion  of  those  perform¬ 
ing  the  practice  who  produce  the  com¬ 
modities  on  which  it  is  performed  but  the 
proportion  of  those  producing  such  com- 
mo^ties  who  petiform  the  practice 
(Maneja  v.  Waialua,  supra) .  In  Mitchell 
V.  Budd,  supra,  the  U.S.  Supreme  Court 
found  that  the  following  two  factors 
tipped  the  scales  so  as  to  take  the  em¬ 
ployees  of  tobacco  bulking  plants  outside 
the  scope  of  agricultiu^:  Tobacco  farm¬ 
ers  do  not  ordinarily  perform  the  bulk 
ing  operation;  and,  the  bulking  operation 
is  a  process  which  changes  tobacco  leaf 
in  many  ways  and  turns  it  into  an  in¬ 
dustrial  product. 

§  780.147  Practicrfi  performed  on  farm 
products-special  factors  considered. 

In  determining  whether  a  practice  per¬ 
formed  on  agricultural  or  horticultural 
commodities  is  incident  to  oi’  in  con¬ 
junction  with  the  farming  operations  of 
a  farmer  or  a  farm,  it  is  also  necessary 
to  consider  the  type  of  product  resulting 
from  the  practice — as  whether  the  raw 
or  natural  state  of  the  commodity  has 
been  changed.  Such  a  change  may  be  a 
strong  indication  that  the  practice  is 
not  within  the  scope  of  arglculture 
(Mitchell  V.  Budd,  350  n.S.  473);  the 
view  was  expressed  in  the  legislative  de¬ 
bates  on  the  Act  that  it  marks  the  di¬ 
viding  line  between  processing  as  an 
agricutural  function  and  processing  as  a 
manufacturing  operation  (Maneja  v. 
Waialua.  349  n.S.  254,  citing  81  Cong. 
Rec.  7659-7660,  7877-7879).  Considera¬ 
tion  should  also  be  given  to  the  value 
added  to  the  product  as  a  result  of  the 
practice  and  whether  a  sales  organiza¬ 
tion  is  maintained  for  the  disposal  of 
the  product.  Seasonality  of  the  opera¬ 
tions  involved  in  the  practice  would  not 
be  very  helpful  as  a  test  to  distinguish  be¬ 
tween  operations  incident  to  agriculture 
and  operations  of  commercial  or  indus¬ 
trial  processors  who  handle  a  similar 
volume  of  the  same  seasonal  crop.  But 
the  length  of  the  period  during  which  the 
practice  is  performed  might  cast  some 
light  on  whether  the  operations  are  con¬ 
ducted  as  a  part  of  agriculture  or  as  a 
separate  undertaking  when  considered 
together  with  the  amount  of  investment, 
pa3n*oll,  and  other  factors.  In  some  cases, 
the  fact  that  products  resulting  from  the 
practice  are  sold  under  the  producer's 
own  label  rather  than  under  that  of  the 
purchaser  may  fiumlsh  an  indication  that 
the  practice  is  conducted  as  a  separate 
business  activity  rather  than  as  a  part 
of  agriculture. 

Practices  Included  When  Performed  as 
Provided  in  Section  3(f) 

§  780.148  “Any”  prartire*  meeting  the 
requirements  will  qualify  for  exemp¬ 
tion. 

The  language  of  section  3(f)  of  the 
Act,  in  defining  the  “secondary”  mean¬ 
ing  of  “agriculture,”  provides  that  any 
practices  performed  by  a  farmer  or  on 
a  farm  as  an  Incident  to  or  in  conjunc¬ 
tion  with  such  (his  or  its)  farming  opera¬ 
tions  are  within  the  definiUtm.  The  prac¬ 
tices  which  may  be  exempt  as  “agricul¬ 


ture”  if  so  performed  are  stated  to  In¬ 
clude  forestiy  or  lumbering  (H>erations, 
preparation  for  market,  and  delivery  to 
storage  or  to  market  or  to  carriers  for 
transportation  to  market.  The  specifica¬ 
tion  of  these  practices  is  Illustrative 
rather  than  limiting  in  nature.  The  broad 
language  of  the  definition  clearly  in¬ 
cludes  all  practices  thus  performed  and 
not  merely  those  named  (see  Maneja  v. 
Waialua,  349  U.S.  254) . 

§  780.149  Named  practice*  a*  well  a« 
other*  must  meet  the  requirement*. 

The  specific  practices  named  in  sec¬ 
tion  3(f)  must,  like  any  others,  be  per¬ 
formed  by  a  farmer  or  on  a  farm  as  an 
incident  to  or  in  conjunction  with  such 
farming  operations,  for  this  condition 
applies  to  “any”  practices  brought  within 
the  secondary  meaning  of  agriculture  as 
defined  in  that  section  of  the  Act.  Thus, 
the  preparation  for  market,  by  a  fanner’s 
employees  on  a  farm  of  animals  to  be 
sold  at  a  livestock  auction  is  not  within 
section  3(f)  if  animals  from  other 
farmers  and  other  farms  are  also 
handled.  The  practice  Is  not  performed 
as  an  incident  to  or  in  conjunction  with 
“such”  farming  operations,  that  is,  the 
operations  of  the  farmer  by  whom,  or  of 
the  farm  on  which,  the  livestock  is  raised 
(Mitchell  V.  Hunt.  263  F.  2d  913) . 

Preparation  for  Market 

§  780.150  Scope  and  limil*  of  “prepara¬ 
tion  for  market.” 

“Preparation  for  market”  is  also 
named  as  one  of  the  practices  which  may 
be  included  in  “agriculture.”  The  term 
includes  the  operations  normally  per¬ 
formed  upon  farm  commodities  to  pre¬ 
pare  them  for  the  farmer’s  market.  ’The 
farmer’s  market  normally  means  the 
wholesaler,  processor,  or  distributing 
agency  to  which  the  farmer  delivers  his 
products.  “Preparation  for  market” 
clearly  has  reference  to  activities  which 
precede  “delivery  to  market.”  It  is  not, 
however,  synonsnnous  with  “preparation 
for  sale.”  TTie  term  must  be  treated  dif¬ 
ferently  with  respect  to  various  com¬ 
modities.  It  is  emphasized  that  “prep¬ 
aration  for  market,”  like  other  practices, 
must  be  performed  “by  a  farmer  or  on  a 
farm  as  an  incident  to  or  in  conjunction 
with  such  farming  operations”  in  order 
to  be  within  section  3(f) . 

§  780.151  Particular  operation*  on  com- 
OMMlities. 

Subject  to  the  rules  heretofore  dis¬ 
cussed.  the  following  activities  are, 
among  others,  activities  that  may  be 
performed  in  the  “preparation  for 
market”  of  the  Indicated  commodities 
and  may  come  within  section  3(f) : 

(a)  Grain,  seed,  and  forage  crops. 
Weighing,  binning,  stacking,  drying, 
cleaning,  grading,  shelling,  sorting, 
packing  and  storing. 

(b)  Fruits  and  vegetables.  Assembling, 
ripening,  cleaning,  grading,  sorting,  dry¬ 
ing,  preserving,  packing,  and  storing. 
(See  In  the  Matter  of  J.  J.  Croaetti,  29 
LRRM  1353,  98  NLRB  268;  In  the  Matter 
of  Imperial  Garden  Growers,  91  NLRB 


FEDCRAL  IEGISTU,  VOL  37,  NO.  118 — SATURDAY,  JUNE  17,  1972 


12096 


RULES  AND  REGULATIONS 


1034,  26  LRRM  1632;  Lenroot  v.  Hazel- 
hurst  Mercantitle  Co..  59  F.  Supp.  595; 
North  Whittier  Heights  Citrus  Ass’n  v. 
NLRB,  109  F.  2d  76;  Dofflemeyer  v. 
NLRB.  206  F.  2d  813.) 

(c)  Peanuts  and  nuts  (pecans,  wal¬ 
nuts.  etc.).  Grading,  cracking,  shelling, 
cleaning,  sorting,  packing,  and  storing. 

(d)  Eggs.  Handling,  cooling,  grading, 
candling,  and  packing. 

(e)  Wool.  Grading  and  packing. 

(f)  Dairy  products.  Separating,  cool¬ 
ing,  packing,  and  storing. 

(g)  Cotton.  Weighing,  ginning,  and 
storing  cotton;  hulling,  delinting,  clean¬ 
ing,  sacking,  and  storing  cottonseed. 

(h)  Nursery  stock.  Handling,  sorting, 
grading,  trimming,  bundling,  storing, 
wrapping,  and  packing.  (See  Jordan  v. 
Stark  Brothers  Niirseries,  45  F.  Supp. 
769;  Mitchell  v.  Huntsville  Nurseries,  267 
F.  2d  286.) 

(i)  Tobacco.  Handling,  grading,  dry¬ 
ing.  stripping  from  stalk,  tiring,  sorting, 
storing,  and  loading. 

(j)  Livestock.  Handling  smd  loading. 

(k)  Poultry.  Chilling,  grading,  cooping, 
and  loading. 

(l)  Honey.  Assembling,  extracting, 
heating,  ripening,  straining,  cleaning, 
grading,  weighing,  blending,  packaging, 
and  storing. 

(m)  Fur.  Removing  the  pelt,  scraping, 
drying,  putting  on  boards,  and  packing. 

Specified  Delivery  Operations 

§  780.152  General  scope  of  speciOcd 
delivery  operations. 

Employment  in  “secondary”  agricul¬ 
ture,  under  section  3(f),  includes  em¬ 
ployment  in  “delivery  to  storage  or  to 
market  or  to  carriers  for  transportation 
to  market”  when  performed  by  a  farmer 
as  an  incident  to  or  in  conjimction  with 
his  own  farming  operations.  To  the  ex¬ 
tent  that  such  deliveries  may  be  accom¬ 
plished  without  leaving  the  farm  where 
the  commodities  delivered  are  grown,  the 
exemption  extends  also  to  employees  of 
someone  other  than  the  farmer  who 
raised  them  if  they  are  performing  such 
deliveries  for  the  farmer.  However,  nor¬ 
mally  such  deliveries  require  travel  off 
the  farm,  and  where  this  is  the  case,  only 
employees  of  a  farmer  engsiged  in  mak¬ 
ing  them  can  come  within  section  3(f). 
Such  employees  would  not  be  engaged  in 
agriculture  in  any  workweek  when  they 
delivered  commodities  of  other  farmers, 
however,  because  such  deliveries  would 
not  be  performed  as  an  incident  to  or  in 
conjunction  with  “such”  farming  opera¬ 
tions,  as  explained  previously.  If  the 
"delivery”  trip  is  within  section  3(f)  the 
necessary  return  trip  to  the  farm  is  alsa 
included. 

§  780.153  Delivery  “to  storage.” 

The  term  “delivery  to  storage”  in¬ 
cludes  taking  agricultural  or  horticul¬ 
tural  commodities,  dairy  products,  llve- 
stodc,  bees  or  their  honey,  fur-bearing 
animals  ot  their  pelts,  or  poultry  to  the 
places  where  they  are  to  be  stored  cm: 
held  pending  preparation  for  or  delivery 
to  market.  The  fact  that  the  commodi¬ 
ties  have  been  subjected  to  some  other 
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practice  “by  a  farmer  or  on  a  farm  as  an 
incident  to  or  in  conjimction  with  such 
fanning  operations”  does  not  preclude 
the  inclusion  of  “delivery  to  storage” 
within  section  3(f).  The  same  is  true 
with  respect  to  "delivery  to  market"  and 
“delivery  to  carriers  for  transportation 
to  market.” 

§  780.154  Delivery  “lo  market.” 

The  term  “delivery  •  *  •  to  market” 
includes  taking  agricultural  or  horticul¬ 
tural  commodities,  dairy  products,  live¬ 
stock.  bees  or  their  honey,  fur-bearing 
animals  or  their  pelts,  or  poultry  to 
market.  It  ordinarily  refers  to  the  initial 
journey  of  the  farmer’s  products  from  the 
farm  to  the  market.  The  market  referred 
to  is  the  farmer’s  market  which  normally 
means  the  distributing  agency,  coopera¬ 
tive  marketing  agency,  wholesaler  or 
processor  to  which  the  farmer  delivers 
his  products.  Delivery  to  market  ends 
with  the  delivery  of  the  commodities  at 
the  receiving  platform  of  such  a  farm¬ 
er’s  market  (Mitchell  v.  Budd,  350  UB. 
473).  When  the  delivery  involves  travel 
off  the  farm  (which  would  normally  be 
the  case)  the  delivery  must  be  performed 
by  the  employees  employed  by  the 
farmer  in  order  to  c<xistitute  an  agricul¬ 
tural  practice.  Delivery  by  an  inde¬ 
pendent  contractor  for  the  farmer  or  a 
group  of  farmers  or  by  a  “bird-dog”  oi>- 
erator  who  has  purchased  the  commodi¬ 
ties  on  the  fstrm  from  the  farmer  is  not 
an  agricultural  practice  (see  Chapman  v. 
Durkin,  214  F.  2d  360,  cert,  denied  348 
U.S.  897;  Fort  Mason  Fruit  Co.  v.  Dur¬ 
kin,  214  F.  2d  363,  cert,  denied  348  U.S. 
897).  However,  in  the  case  of  fruits  or 
vegetables,  the  Act  provides  a  special 
overtime  pay  exemption  for  intrastate 
tran^rtaticm  of  the  freshly  harvested 
commodities  from  the  farm  to  a  place  of 
first  marketing  or  first  processing,  which 
may  apply  to  employees  engaged  in  such 
transportation  regardless  of  whether 
they  are  employed  by  the  farmer.  See 
Subpart  J  of  this  Part  780,  discussing  the 
exemption  provided  by  section  13(b) 
(16). 

§  780.155  Delivery  ‘‘to  carriers  for  trans* 
portation  to  market.” 

The  term  "delivery  •  •  •  to  carriers 
for  tranq;>ortati(m  to  maiket”  includes 
taking  agricultural  or  horticultural  com¬ 
modities,  dairy  products,  livestock,  bees 
or  their  honey,  fur-bearing  animals  or 
their  pelts,  and  poultry  to  any  carrier 
(including  carriers  by  truck,  rail,  water, 
etc.)  for  transportation  by  such  carrier 
to  market.  The  market  referred  to  is  the 
farmer’s  market  which  normally  means 
the  distributing  agency,  cooperative  mar¬ 
keting  agency,  wholes^er,  or  processor 
to  which  the  farmer  delivers  his  prod¬ 
ucts.  As  in  the  case  of  “delivery  to  mar¬ 
ket,”  when  it  involves  travel  off  the 
farm  (as  would  normally  be  the  csise)  the 
delivery  must  be  performed  by  the  farm¬ 
er’s  own  employees  in  order  to  constitute 
an  agricultural 'practice.  Employees  of 
the  carrier  adio  transport  to  market  the 
(xmunodities  which  are  delivered  to  it  are 
not  within  the  scope  of  agriculture. 
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Transportation  Operations  Not  Men¬ 
tioned  IN  Section  3(f) 

§  780.156  Transportation  of  farm  prod¬ 
ucts  from  the  fields  or  farm. 

Transportation  of  farm  products  from 
the  fields  where  they  are  grown  or  from 
the  farm  to  other  places  may  be  within 
the  “secondary”  meaning  of  agriculture, 
regrardless  of  whether  the  transportation 
is  included  as  “delivery  to  storage  or  to 
market  or  to  carriers  for  tran^rtation 
to  market” :  Provided  only.  That  it  is  per¬ 
formed  by  a  farmer  or  on  a  farm  as  an 
incident  to  or  in  conjunction  with  the 
farming  operations  of  that  farmer  or  that 
farm.  Of  course,  any  transportation  op¬ 
erations  which  are  part  of.  and  not  sub¬ 
sequent  to,  the  “primary”  farming  op¬ 
erations  are  also  within  section  3(f). 
’These  principles  have  been  recognized  by 
the  courts  in  the  following  cases,  among 
others:  Maneja  v.  Waialua,  349  U.S.  254; 
NLRB  V.  Olaa  Sugar  Co.,  242  F.  2d  714; 
Bowie  V.  Gonzales,  117  F.  2d  11;  Calaf  v. 
Gonzales,  127  F.  8d  934;  Vives  v.  Serralles, 
145  F.  2d  552;  Holtvllle  Alfalfa  MUls  v. 
Wyatt,  230  F.  2d  398.  If  not  performed 
by  the  farmer,  transportation  teyond  the 
limits  of  the  farm  is  not  within  section 
3(f),  even  when  performed  by  a  pur¬ 
chaser  of  the  unharvested  commodities 
who  has  harvested  the  crop.  ’The  scope  of 
section  3(f)  includes  the  harvesting  em¬ 
ployees  but  does  not  extend  to  the  em¬ 
ployees  transporting  the  ccmunodities  off 
the  farm  (Chapman  v.  Durkin,  214  F.  2d 
360,  cert,  denied,  348  U.S.  897;  PV>rt  Ma¬ 
son  Fruit  Co.  V.  Durkin.  214  F.  2d  363, 
cert,  denied,  348  UB.  897). 

§  780.157  Otlier  transportation  incident 
to  farming. 

(a)  ’Transportation  by  a  farmer  or  on 
a  farm  as  an  incident  to  or  in  conjimc¬ 
tion  with  the  farming  operations  of  the 
farmer  or  of  that  farm  is  within  the 
scope  of  agriculture  even  though  things 
other  than  farm  commodities  raised  by 
the  farmer  or  (m  the  farm  are  being 
transported.  As  previously  indicated, 
transportation  of  commodities  raised  by 
other  farmers  or  on  other  farms  would 
not  be  within  section  3(f) .  The  definition 
of  agriculture  clearly  covers  the  trans¬ 
portation  by  the  farmer,  as  an  incident  to 
or  in  conjunction  with  his  fanning  ac¬ 
tivities,  of  farm  implements,  supplies, 
and  fieldworkers  to  and  fnmi  the  fields, 
regardless  of  whether  such  transporta¬ 
tion  involves  travel  on  or  off  the  farm 
and  regardless  of  the  method  used.  The 
Supreme  Court  of  the  United  States  so 
held  in  Maneja  v.  Waialua,  349  UB.  254. 
’Transportation  of  fieldworkers  to  or 
from  the  farm  by  persons  other  than  the 
farmer  does  not  come  within  section  3(f) . 
However,  under  section  13(b)  (16)  of  the 
Act,  discussed  in  Subpart  J  of  this  Part 
780,  an  overtime  pay  exemption  is  pro¬ 
vided  for  transportation,  whether  or  not 
performed  by  the  farmer,  of  fruit  or 
vegetable  harvest  workers  to  and  from 
the  farm,  within  the  same  State  where 
the  farm  is  located.  In  the  case  of  trans¬ 
portation  to  the  farm  of  materials  or 
supplies,  it  seems  clear  that  transporta¬ 
tion  to  the  farm  by  the  farmer  of  ma¬ 
terials  and  supplies  for  use  in  his  farming 
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operations,  such  as  seed,  animal  or  poul¬ 
ts  feed,  farm  machinery  or  equipment, 
etc.,  would  be  incidental  to  the  farmer’s 
actual  farming  operations.  Thus,  truck- 
drivers  employed  by  a  farmer  to  haul 
feed  to  the  farm  for  feeding  pigs  are 
engaged  in  “agriculture.” 

(b)  With  respect  to  the  practice  of 
transporting  farm  products  from  farms 
to  a  processing  establishment  by  em¬ 
ployees  of  a  person  who  owns  both  the 
farms  and  the  establishment,  such  prac¬ 
tice  may  or  may  not  be  incident  to  or  in 
conjunction  with  the  employer’s  farming 
operations  depending  on  all  the  pertinent 
facts.  For  example,  the  transportation  is 
clearly  incidental  to  milling  operations, 
rather  than  to  farming,  where  the  em¬ 
ployees  engaged  in  it  are  hired  by  the 
mill,  carried  on  its  payroll,  do  no  agri¬ 
cultural  work  on  the  farms,  and  report 
for  and  end  their  daily  duties  at  the  mill 
where  the  transportation  vehicles  are 
kept  (Calaf  v.  Oonzales,  127  F.  2d  934). 
On  the  other  hand,  a  different  result  is 
reached  where  the  facts  show  that  the 
transportation  workers  are  farm  em¬ 
ployees  whose  work  is  closely  integrated 
with  hsurestlng  and  other  direct  farming 
operations  (NLRB  v.  Olaa  Sugar  Co.,  242 
F.  2d  714;  and  see  Vives  v.  Serralles,  145 
F.  2d  552).  ’The  method  by  which  the 
transportation  is  accomplished  is  not 
material  (Maneja  v.  Waialua,  349  n.S. 
254). 

Other  Unlisted  Practices  Which  May 
Be  Within  Section  3(r) 

§  780.158  Examples  of  other  praetiet^ 
within  seetion  3(f)  if  requirements 
are  met. 

(a)  As  has  been  noted  above,  the  term 
“agriculture*’  includes  other  p>ractices 
pierformed  by  a  farmer  or  on  a  farm  as 
an  incident  to  or  in  conjunction  with  the 
farming  operations  conducted  by  such 
farmer  or  on  such  farm  in  addition  to 
the  practices  listed  in  section  3(f).  ’The 
selling  (including  selling  at  roadside 
stands  or  by  mail  order  and  house  to 
house  selling)  by  a  farmer  and  his  em¬ 
ployees  of  his  agricultural  commodities, 
dairy  products,  etc.,  is  such  a  practice 
provided  it  does  not  amount  to  a  separate 
business.  Other  such  practices  are  olBce 
work  and  msiintenance  and  protective 
work.  Section  3(f)  includes,  for  example, 
secretaries,  clerks,  bookkeepiers,  night 
watchmen,  maintenance  workers,  engi¬ 
neers,  and  others  who  are  employed  by  a 
farmer  or  on  a  farm  if  their  work  is  p"  rt 
of  the  agricultural  activity  and  is  sub¬ 
ordinate  to  the  farming  op>erations  of 
such  farmer  or  on  such  farm.  (Damutz  v. 
Pinchbeck,  66  F.  Supp.  667.  aff’d.  158  P. 
2d  882) .  Employees  of  a  farmer  who  re¬ 
pair  the  mechanical  implements  used  in 
farming,  as  a  subordinate  and  necessary 
task  incident  to  their  employer’s  farm¬ 
ing  operations,  are  within  section  3(f). 
It  makes  no  difference  that  the  work  is 
done  by  a  separate  labor  force  in  a  re¬ 
pair  shop  maintained  for  the  punxise, 
where  the  size  of  the  fanning  operations 
is  such  as  to  Justify  it.  Only  employees 
engaged  in  the  repair  of  equipment  used 
in  performing  agricultural  functions 
would  be  within  section  3(f),  however; 


employees  repairing  equipment  used  by 
the  onployer  in  industrial  or  other  non- 
farming  activities  would  be  outside  the 
scope  of  agriculture.  (Maneja  v.  Waialua, 
349  U.S.  254.)  The  repair  of  equipment 
used  by  other  farmers  in  their  farming 
operations  would  not  qualify  as  an  agri¬ 
cultural  practice  incident  to  the  farming 
operations  of  the  farmer  employing  the 
r^iair  workers. 

(b)  The  following  are  other  examples 
of  practices  which  may  qualify  as  “agri¬ 
culture”  under  the  secondary  meaning  in 
section  3(f),  whoi  done  on  a  farm, 
whether  done  by  a  farmer  or  by  a  con¬ 
tractor  for  the  farmer,  so  long  as  they 
do  not  relate  to  fanning  operations  on 
any  other  farms:  The  operation  of  a  cook 
camp  for  the  sole  purpose  of  feeding  per¬ 
sons  engaged  exclusively  in  agriculture 
on  that  farm;  artificial  insemination  of 
the  farm  animals;  custom  ccnm  shelling 
and  grinding  of  feed  for  the  farmer;  the 
packing  of  apples  by  portable  packing 
machines  which  are  moved  frMn  farm  to 
farm  packing  only  apples  grown  on  the 
particular  farm  where  the  packing  is  be¬ 
ing  performed;  the  culling,  catching, 
cooping,  and  loading  of  poultry;  the 
threshing  of  wheat;  the  shearing  of 
sheep;  the  gathering  and  baling  of  straw. 

(c)  It  must  be  emphasized  with  re- 
si)ect  to  all  practices  performed  on  prod¬ 
ucts  for  which  exemption  is  claimed  that 
they  must  be  performed  only  on  the 
products  produced  or  raised  by  the  par¬ 
ticular  farmer  or  on  the  particular  farm 
(Mitchell  V.  Himtsville  Nurseries,  267 
F.  2d  286;  Bowie  v.  Gonzalez,  117  F.  2d 
11;  Mitchell  v.  Hunt.  263  F.  2d  913; 
NLRB  V.  Olaa  Sugar  Co.,  242  F.  2d  714; 
Farmers  Reservoir  Co.  v.  McComb,  33*7 
U.S.  755;  Walling  v.  Peacock  Corp.,  58 
F.  Supp.  880;  Lenroot  v.  Hazelhurst  Mer¬ 
cantile  Co.,  153  F.  2d  153;  Jordan  v.  Stark 
Bros.  Nurseries,  45  P.  Supp.  769) . 

Subpart  C — Agriculture  As  It  Relates 
To  Specific  Situations 

Forestry  or  Lumbering  Operations 

§  780.200  Inclusion  of  foreolry  or  lum¬ 
bering  operations  in  agriculture  is 
limited. 

Employment  in  forestry  or  lumbering 
operations  is  expressly  included  in  agri¬ 
culture  if  the  operations  are  performed 
“by  a  farmer  or  on  a  farm  as  an  incident 
to  or  in  conjunction  with  such  farming 
operation.”  While  “agriculture”  is  some¬ 
times  used  in  a  broad  sense  as  including 
the  science  and  art  of  cultivating  forests, 
the  language  quoted  in  the  preceding 
sentence  is  a  limitation  on  the  forestry 
and  lumbering  operations  which  will  be 
considered  agricultural  for  purposes  of 
section  3(f) .  It  follows  that  employees  of 
an  employer  engaged  exclusively  in 
forestry  or  lumbering  operations  are  not 
considered  agricultural  employees. 

§  780.201  Meaning  of  ^Torestry  or  lum¬ 
bering  operation^.'’ 

The  term  “forestry  or  lumbering  op¬ 
erations”  refers  to  the  cultivation  and 
management  of  forests,  the  felling  and 
trimming  of  timber,  the  cutting,  hauling, 
and  transportation  of  timber,  logs,  pulp- 


wood,  cordwood,  lumber,  and  like  prod¬ 
ucts,  the  sawing  of  logs  into  lumter  or 
the  conversion  of  logs  into  ties,  posts,  and 
similar  products,  and  similar  operations. 
It  also  includes  the  piling,  stacking,  and 
storing  of  all  such  products.  TTie  gather¬ 
ing  of  wild  plants  and  of  wild  or  planted 
Christmas  trees  are  included.  (See  the 
related  discussion  in  §$  780.205-780.209 
and  in  Part  788  of  tWs  chapter  which 
considers  the  section  13(a)  (13)  exemp¬ 
tion  for  forestry  or  logging  operations  in 
which  not  more  than  eight  employees  are 
emnloyed.)  “Wood  working”  as  such  is 
not  included  In  “forestry”  or  “lumbering” 
operations.  The  manufacture  of  charcoal 
imder  modern  methods  is  neither  a  “for¬ 
estry”  nor  “lumbering”  operation  and 
cannot  be  regarded  as  “agriculture.” 

§  780.202  Subordination  to  farming  op¬ 
eration*  is  nere«8ary  for  exemption. 

While  rection  3(f)  speaks  of  practices 
performed  “in  coni  unction  with"  as  well 
as  “incident  to”  farming  cnierations,  it 
would  be  an  unreasonable  construction 
of  the  Act  to  hold  that  all  practices  were 
to  be  regarded  as  agricultural  if  the  per¬ 
son  nerformlng  the  practice  did  any 
farming,  no  matter  how  little,  or  resorted 
to  tilling  a  small  acreage  for  the  purpose 
of  ouallfving  for  exemntlon  (Ridgeway 
V.  Warren,  60  F.  Sunn.  363  (M.D.  Tenn.) ; 
in  re  Combs,  5  WH  Cases  595,  10  Labor 
Cases  62.802  (M.D.  Ga.) ) .  To  Illustrate, 
where  an  emniover  owns  several  thousand 
acres  of  timberland  on  which  he  carries 
on  lumbering  oneratlons  and  cultivates 
about  100  acres  of  farm  land  which  are 
contiguous  to  such  timberland,  he  would 
not  be  engaged  in  agriculture  so  far  as 
his  forestry  or  lumbering  operations  are 
concerned.  In  such  case,  the  forestry  or 
lumbering  operations  would  clearly  not 
be  subordinate  to  the  farming  operations 
but  rather  the  nrinclrxal  or  a  separate 
business  of  the  “farmer.” 

§  780.203  Performance  of  oporaliouK  on 
a  farm  but  not  by  the  farmer. 

Logging  or  sawmill  operations  on  a 
farm  imdertaken  on  behalf  of  the  farmer 
or  on  behalf  of  the  buyer  of  the  logs  or 
the  resulting  lumber  by  a  contract  logger 
or  sawmill  owner  are  not  within  the 
scope  of  agriculture  unless  it  can  be 
shown  that  these  logging  or  sawmill 
<H>eratlons  are  clearly  incidental  to  farm¬ 
ing  operations  on  the  farm  on  which  the 
logging  or  sawmill  operations  are  being 
conducted.  For  example,  the  clearing  of 
additional  land  for  cultivation  by  the 
farmer  or  the  preparation  of  timber  for 
construction  of  his  farm  buildings  would 
appear  to  constitute  operations  inciden¬ 
tal  to  “such  farming  operations.” 

§  780.204  Number  of  rmploycrM  en¬ 
gaged  in  operations  not  material. 

’The  fact  that  the  emjrfoyer  employs 
fewer  than  a  certain  number  of  em¬ 
ployees  in  forestry  and  lumbering  opera- 
ti(His  does  not  provide  a  basis  for  their 
being  considered  as  agricultural  em¬ 
ployees.  This  Is  to  be  distinguished  from 
the  exemption  provided  by  section  13(a) 
(13)  (discussed  in  Part  788  of  this  chap¬ 
ter)  which  is  limited  to  employers  em- 
pl03dng  not  more  than  eight  employees 
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in  the  forestry  or  logging  operations  de¬ 
scribed  therein. 

Nursekt  and  Landscaping  Operations 
§  780.205  Nursery  activities  generally. 

The  employees  of  a  nursery  who  are 
engaged  in  the  following  activities  are 
employed  in  "agriculture”: 

(a)  Sowing  seeds  and  otherwise  prop¬ 
agating  fruit,  nut,  shade,  vegetable,  and 
ornamental  plants  or  trees  (but  not 
Christmas  trees) ,  and  shrubs,  vines,  and 
flowers: 

(b)  Handling  such  plants  from  prop¬ 
agating  frsunes  to  the  fleld; 

(c)  Planting,  cultivating,  watering, 
spraying,  fertilizing,  pruning,  bracing, 
and  feeding  the  growing  crop. 

§  780.206  Planting  and  lawn  mowing. 

(a)  The  planting  of  trees  and  bushes 
is  within  the  scope  of  agriculture  where 
it  constitutes  a  step  in  the  production, 
cultivation,  growing,  and  harvesting  of 
agricultural  or  horticultural  conunodi- 
ties,  or  where  it  constitutes  a  practice 
performed  by  a  farmer  or  cm  a  farm  as 
an  incident  to  or  in  ccmjunction  with 
farming  (H>erations  (as  where  it  is  part 
of  the  subordinate  marketing  oc>erations 
of  the  grower  of  such  trees  or  bushes). 
Thus,  employees  of  the  nurseryman  who 
raised  such  nursery  stock  are  doing  agri¬ 
cultural  work  when  they  plant  the  stock 
on  private  or  public  property,  trim.'spray, 
brace,  and  treat  the  planted  stock,  or 
perform  other  duties  incidental  to  its 
care  and  preservation.  Similarly,  em¬ 
ployees  who  plant  fruit  trees  and  berry 
stock  not  rai^  by  their  employer  would 
be  considered  as  engaged  in  agriculture 
if  the  planting  is  done  on  a  farm  as  an 
incident  to  or  in  conjimction  with  the 
farming  operation  on  that  farm. 

(b)  On  the  other  hand,  the  planting 
of  trees  and  bushes  on  residential,  busi¬ 
ness,  or  public  property  is  not  agriculture 
when  it  is  done  by  employees  of  an  em¬ 
ployer  who  has  not  grown  the  trees  and 
bushes,  or  who,  if  he  has  grown  them, 
engages  in  the  planting  operations  as  an 
incident,  not  to  his  farming  operations, 
but  to  landscaping  operations  which  in¬ 
clude  principally  the  laying  of  sod  and 
the  construction  of  pools,  walks,  drives, 
and  the  like. 

(c)  The  mowing  of  lawns,  except 
where  it  can  be  considered  incidental 
to  farming  operaticms,  is  not  agricultural 
work. 

§  780.207  Operations  with  respect  to 
wild  plants. 

Nurseries  frequently  obtain  plants 
growing  wild  in  the  woods  or  fields 
which  are  to  be  further  cultivated  by 
the  nursery  before  they  are  sold  by  it. 
Obtaining  such  plants  is  a  practice 
which  is  incid^tal  to  farming  opera¬ 
tions.  The  activities  are  therefore 
within  the  scope  of  agriculture  if  per¬ 
formed  by  a  farmer  or  on  a  farm.  ITius, 
employees  of  the  nursery  are  engaged 
in  agriculture  when  performing  these 
activities.  On  the  other  hand,  employees 
of  an  independent  contractor  perform¬ 
ing  these  activities  off  the  farm  would 
not  be  engaged  in  agriculture.  Hie 


transplanting  of  such  wild  plants  in  the 
nursery  is  performed  "on  a  farm”  and  is 
an  agricultural  activity  whether  per¬ 
formed  by  employees  of  an  independmt 
contractor  or  by  employees  of  the 
nursery. 

S  780.208  Forest  and  Christmas  tree 
activities.  ^ 

Operations  in  a  forest  tree  nursery 
such  as  seeding  new  beds  and  growing 
and  transplanting  forest  seedlings  are 
not  farming  operations.  The  planting, 
tending,  and  cutting  of  Christmas  trees 
do  not  C(»istitute  farming  operations.  If 
such  operatiems  <»i  forest  products  are 
within  section  3(f),  they  must  qualify 
under  the  second  part  of  the  deflnition 
dealing  with  incidental  practices.  (See 
S  780.201.) 

§  780.209  Packing,  storage,  warehous¬ 
ing,  and  sale  of  nursery  products. 

Employees  of  a  grower  of  nursery 
stock  who  work  in  packing  and  storage 
sheds  sorting  the  stock,  grading  and 
trimming  it,  racking  it  in  bins,  and 
packing  it  for  shipment  are  employed  in 
“agriculture”  provided  they  handle  (mly 
products  grown  by  their  employer  and 
their  activities  constitute  an  established 
part  of  their  «nployer’s  agricultural 
activities  and  are  subordinate  to  his 
farming  operatiems.  Such  employees  are 
not  employed  in  agriculture  when  they 
handle  the  products  of  other  growers 
(Mitchell  V.  Huntsville  Nurseries,  267 
F.  2d  286;  Jordan  v.  Stark  Bros.  Nurs¬ 
eries  &  Orchards  Co.,  45  F.  Supp.  769). 
Agricultural  activities  would  typically 
include  employees  engaged  in  the  ball¬ 
ing  and  storing  of  shrubs  and  trees 
grown  in  the  nursery.  Where  a  grower 
of  nursery  stock  operates,  as  a  separate 
enterprise,  a  processing  establishment  or 
an  establishment  for  the  wholesale  or 
retail  distribution  of  such  commodities, 
the  employees  in  such  separate  enter¬ 
prise  are  not  engaged  in  a^culture  (see 
Walling  V.  Rocklin.  132  F.  2d  3;  Mitchell 
v.  Huntsville  Nurseries,  267  F.  2d  286). 
Although  the  handling  and  the  sale  of 
nursery  commodities  by  the  grower  at 
or  near  the  place  where  they  were 
grown  ipay  be  incidental  to  his  farming 
operations,  the  character  of  these  (H>era- 
tions  changes  when  they  are  performed 
in  an  establishment  set  up  as  a  market¬ 
ing  point  to  aid  the  distribution  of  those 
products. 

Hatchery  Operations 

§  780.210  The  typical  hatchery  opera¬ 
tions  constitute  "agriculture.** 

As  stated  in  S  780.127,  the  typical 
hatchery  is  engaged  in  “agriculture,” 
whether  in  a  rural  or  city  locatitxi. 
Where  the  hatchery  is  engaged  solely 
in  procuring  eggs  for  hatching,  perform¬ 
ing  the  hatching  operatiems,  and  selling 
the  chicks,  all  the  employees  including 
office  wd  maintenance  workers  are  en¬ 
gaged  in  agriculture  (see  Miller  Hatch¬ 
eries  V.  Boyer.  131  F.  2d  283). 

§780.211  Contract  production  of  hatch¬ 
ing  eggs. 

It  is  common  practice  for  hatchery- 
men  to  enter  Into  arrangements  with 


farmer  poultry  raisers  for  the  production 
of  hatching  eggs  which  the  hatchery 
agrees  to  buy.  Ordinarily,  the  farmer 
furnishes  the  facilities,  feed  and  labor 
and  the  hatchery  furnishes  the  basic 
stock  of  poultry.  Hie  farmer  undertakes 
a  specialized  program  of  care  and  im¬ 
provement  of  the  flock  in  cooperation 
with  the  hatchery.  The  hatchery  may.  at 
times  have  a  surplus  of  eggs,  including 
those  suitable  for  hatching  and  culled 
eggs  which  it  sells.  Activities  such  as 
grading  and  packing  performed  by  the 
hatchery  employees  in  connection  with 
the  disposal  of  these  eggs,  are  an  inci¬ 
dent  to  the  breeding  of  poultry  by  the 
hatchery  and  are  within  the  scope  of 
agriculture. 

§  780.212  Hatcher^'  employees  workirg 
on  farms. 

The  work  of  hatchery  employees  in 
connection  with  the  maintenance  of  the 
quality  of  the  poultry  flock  on  farms  is 
also  part  of  the  “raising”  operations. 
This  includes  testing  for  disease,  culling, 
weighing,  cooping,  loading,  and  trans¬ 
porting  the  culled  birds.  The  catching 
and  loading  of  broilers  on  farms  by 
hatchery  employees  for  transportation 
to  market  are  agricultural  operations. 

§780.213  Produce  business. 

In  some  instances,  hatcheries  also  en¬ 
gage  in  the  produce  business  as  such  and 
commingle  with  the  culled  eggs  and 
chickens  other  eggs  and  chickens  which 
they  buy  for  resale.  In  such  a  case  that 
work  which  relates  to  both  the  hatchery 
and  produce  types  of  activities  would 
not  be  within  the  scope  of  agriculture. 

§  780.214  Feed  sales  and  other  activities. 

In  some  situations,  the  hatchery  also 
operates  a  feed  store  and  furnishes  feed 
to  the  growers.  As  in  the  case  of  the 
produce  business  operated  by  a  hatchery, 
this  is  not  an  agricultural  activity  and 
employees  engaged  therein,  such  as 
truckdrivers  hauling  feed  to  growers,  are 
not  agricultursJ  employees.  Also  office 
workers  and  other  employees  are  not 
employed  in  agriculture  when  their  du¬ 
ties  relate  to  nonagricultural  activities. 

Subpart  D — Employment  in  Agricul¬ 
ture  That  Is  Exempted  From  the 
Minimum  Wage  and  Overtime 
Pay  Requirements  Under  Section 
13(a)(6l. 

Statutory  Provisions 

§  780.300  Statutory  exemptions  in  sec¬ 
tion  13(a) (6). 

Section  13(a)(6)  of  the  Act  exempts 
from  the  minimiun  wage  requirements 
of  section  6  and  from  the  overtime  pay 
requirements  of  section  7: 

Any  employee  employed  In  agriculture: 
(A)  If  such  employee  Is  employed  by  an 
employer  who  did  not,  during  any  calendar 
quarter  during  the  precedmg  calendar  year, 
use  more  than  500  man-days  of  agricultural 
labor,  (B)  If  such  employee  Is  the  parent, 
spouse,  child,  or  other  member  of  his  em¬ 
ployer’s  Immediate  family,  (C)  If  such  em¬ 
ployee  (1)  Is  employed  as  a  hand  harvest 
laborer  tmd  Is  paid  on  a  piece-rate  basis 
In  an  operation  which  has  been,  and  Is 
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customarily  and  generally  recognized  as  hav¬ 
ing  been,  paid  on  a  piece-rate  basis  in  the 
region  of  employment,  (11)  commutes  dally 
from  his  permanent  residence  to  the  farm 
on  which  he  Is  so  employed,  and  (111)  has 
been  employed  in  agriculture  leas  than  13 
weeks  during  the  preceding  calendar  year, 
(D)  If  such  employee  (other  than  an  em¬ 
ployee  described  In  clause  (C)  of  this  subsec¬ 
tion)  (1)  is  16  years  of  age  or  imder  and  is 
employed  as  a  hand  harvest  laborer,  is  paid  on 
a  piece-rate  basis  In  an  operation  which  has 
been,  and  is  customarily  and  generally  recog¬ 
nized  as  having  been,  paid  on  a  piece-rate 
basis  in  the  region  of  employment,  (U)  Is 
employed  on  the  same  farm  as  his  parent 
or  person  standing  In  the  place  of  his  par¬ 
ent,  and  (111)  Is  paid  at  the  same  piece  rate 
as  employees  over  age  16  are  paid  on  the 
same  farm,  or  (E)  If  such  employee  Is  prin¬ 
cipally  engaged  In  the  range  production  of 
livestock. 

§  780.301  Other  pertinent  statutory  pro¬ 
visions. 

(a)  Man-day  is  defined  by  section 
3(u)  of  the  Act  as  follows: 

"Man-day”  means  any  day  during  which 
an  employee  performs  any  agriculture  labor 
for  not  less  than  1  hour. 

(b)  Under  section  3(e)  of  the  Act 
the  term  employee  does  not  include  cer¬ 
tain  individuals  in  determining  man- 
days  of  labor.  Section  3(e)  provides 
that: 

"Employee”  Includes  any  individual  em¬ 
ployed  by  an  employer,  except  that  such 
term  shall  not,  for  the  purposes  of  section 
3Cu)  Include — 

(1)  Any  individual  employed  by  an  em¬ 
ployer  engaged  in  agriculture  if  such  indi¬ 
vidual  is  the  parent,  spouse,  child,  or  other 
member  of  the  employer’s  immediate  family, 
or 

(2)  Any  individual  who  Is  employed  by 
an  employer  engaged  In  agriculture  if  such 
individual  (A)  is  employed  as  a  hand  har¬ 
vest  laborer  and  is  paid  on  a  piece  rate 
bcusls  in  an  operation  which  has  been,  and 
is  customarily  and  generally  recognized  as 
having  been,  paid  on  a  piece-rate  basis  in 
the  region  of  employment,  and  (B)  com¬ 
mutes  dally  from  his  permanent  residence  to 
the  farm  on  which  he  is  so  employed,  and 
(C)  has  been  employed  in  agriculture  less 
than  13  weeks  dxu^ng  the  preceding  calen¬ 
dar  year. 

(c)  The  legislative  history  of  the  1966 
amendments  to  the  Fair  Labor  Stand¬ 
ards  Act  Indicates  that  the  Congress  in 
enacting  minimum  wage  protection  (sec¬ 
tion  6(a)(5))  for  agriculture  workers 
for  the  first  time  sought  to  provide  a 
minimum  wage  fioor  for  the  farmwork¬ 
ers  on  large  farms  or  agil-business  en¬ 
terprises.  The  section  13(a)(6)(A) 
exemption  was  intended  to  exempt  those 
farmworkers  on  the  smaller  or  family- 
size  farms.  In  keeping  with  this  inten¬ 
tion.  a  labor  requirement  of  500  man- 
days  was  incorporated  into  the  exemp¬ 
tion,  and  certain  workers  were  specifi¬ 
cally  excluded  from  the  man-day  count, 
as  provided  in  section  3(e)  (1)  and  (2). 

§  780.302  Basic  conditions  of  section 
13(a)(6)(A). 

Section  13(a)  (6)  (A)  applies  to  an  em¬ 
ployee  provided  all  the  following  condi¬ 
tions  are  met: 

(a)  He  must  be  "employed  in  agricul¬ 
ture”  - 


(b)  By  an  "employer” 

(c)  Who  did  not  use  more  than  “500 
man-days”  of  agricultural  labor 

(d)  During  any  "calendar  quarter  of 
the  preceding  calendar  year.” 

The  following  sections  discuss  the  mean¬ 
ing  and  application  of  these  require¬ 
ments. 

§  780.303  Exemption  applicable  on  em¬ 
ployee  basis. 

Section  13(a)(6)(A)  exempts  "any 
employee  employed  in  agriculture  •  •  • 
by  an  employer  •  *  •.”  It  is  clear  frwn 
this  language  that  it  is  the  activities  of 
the  employee  rather  than  those  of  his 
employer  which  determine  the  applica¬ 
tion  of  the  exemption.  In  other  words, 
the  exemption  applies  only  to  emidoyees 
who  are  engaged  in  agricultural  activi¬ 
ties.  Thus  some  employees  of  the  em¬ 
ployer  may  be  exempt  while  others  may 
not.  In  any  case  the  burden  of  effecting 
segregation  between  exempt  and  nonex¬ 
empt  work  as  between  different  groups 
of  employees  is  upon  the  employer.  For 
a  more  detailed  discussion  of  what  con¬ 
stitutes  employment  in  agriculture,  see 
Subpart  B  of  this  part. 

§  780.304  “Employed  by  an  employer.” 

(a)  The  employer  may  be  an  individ¬ 
ual,  a  partnership,  or  a  corporation.  It  is 
not  necessary  that  the  employer  be  a 
farmer  as  defined  in  §  780.131.  It  is  suf¬ 
ficient  that  he  "uses”  agricultmal  labor. 

(b)  In  applying  this  exemption,  one 
of  the  main  criteria  is  the  number  of 
man-days  of  agricultural  labor  used  by 
the  emidoyer.  Section  13(a)  (6)  (A)  pro¬ 
vides  that  the  exemption  shall  not  apply 
to  an  employee  employed  in  agricultme 
"if  such  employee  is  employed  by  an 
employer  who  did  not  *  •  •  use  more 
than  500  man-days  of  agricultural  labor 
•  •  *.”  From  this  language  of  the  sta¬ 
tute,  the  man-days  of  all  agricultural 
workers,  unless  specifically  excluded,  of 
an  employer  whether  he  be  the  owner  of 
a  single  farm,  the  owner  of  an  enterprise 
consisting  of  several  farms,  a  t^ant 
farmer,  an  independent  ccmtractor,  etc., 
are  to  be  counted  for  purposes  of  section 
13(a)  (6)  (A)  whether  they  are  employed 
at  one  place  or  several  widely  scattered 
places.  IVir  example  if  an  employer  owns 
and  operates  two  farms,  it  is  the  total 
number  of  man-days  used  on  both  farms 
and  not  that  used  on  each  individual 
farm  that  determines  whether  he  meets 
the  500  man-day  test.  Likewise  inde¬ 
pendent  contractor  who  harvests  crops 
on  different  farms  during  the  harvesting 
season  must  total  all  the  man-days  of 
agricultural  labor  used  on  all  such  farms 
except  those  excludable  under  section 
3(e)  in  determining  whether  he  meets 
the  500  man-day  test. 

§  780.305  500  man-day  provision. 

(a)  Section  3(u)  of  the  Act  defines 
"man-day”  to  meat  "any  day  during 
which  sm  employee  performs  agricultural 
labor  for  not  less  than  1  hour.”  500  man- 
days  is  approximately  the  equivalent  of 
seven  employees  employed  full-time  in  a 
calendar  quarter.  However,  a  farmer 
who  hires  temporary  or  part-time  em¬ 


ployees  during  part  of  the  year,  such  as 
the  harvesting  season,  may  exceed  the 
man-day  test  even  though  he  may  have 
only  two  or  three  full-time  employees. 

(b)  All  of  the  employer’s  employees 
who  are  engaged  in  "agricultural  labor” 
except  those  specifically  excluded  by 
section  3(e)  (see  S  780.301)  and  those 
exempt  under  section  13(a)  (14)  (see 
Subpart  F  of  this  part)  must  be  counted 
in  determining  whether  the  500  man- 
day  test  is  met.  This  is  true  even  though 
an  employee  msiy  be  exempt  from  the 
monetary  provisions  under  another  sec¬ 
tion  of  the  Act.  For  example,  a  general 
manager  of  a  farm  may  be  an  exempt 
executive  employee  under  section  13(a) 
(1)  or  a  sheepherder  may  meet  the  re¬ 
quirements  of  section  13(a)(6)(E).  Re¬ 
gardless  of  those  exemptions,  their  man- 
days  of  employment  would  be  included  in 
the  man-day  coimt  of  the  employer. 

§  780.306  Calendar  ffuarter  of  the  pre¬ 
ceding  calendar  year  defined. 

In  appl3ring  section  13(a)(6)(A),  it  is 
necessary  to  consider  each  of  the  four 
calendar  quarters  (January  1-March  31 ; 
April  1-Jime  30;  July  1-September  30; 
October  1-December  31)  in  the  preced¬ 
ing  calendar  year  (January  1-Decem¬ 
ber  31).  If  in  any  calendar  quarter  of 
the  preceding  calendar  year  the  employer 
used  more  than  500  man-days  of  agri¬ 
cultural  labor,  he  must  comply  with  the 
minimum  wage  requirements  of  section 
6(a)  (5)  with  respect  to  any  employee 
not  otherwise  exempt  in  the  current  year. 
Compliance  with  the  Act  is  required  in 
the  current  year  regardless  of  the  num¬ 
ber  of  man-days  of  agricultural  labor 
used  in  the  current  year.  On  the  other 
hand,  if  in  the  preceding  calendar  year 
the  number  of  man-days  used  did  not  ex¬ 
ceed  500  in  any  calendar  quarter,  there  is 
no  requirement  to  ccnnply  with  respect 
to  employment  of  agricultural  labor  in 
the  current  calendar  year  regardless  of 
how  many  man-days  are  used  in  any 
calendar  quarter  of  the  current  calendar 
year.  Such  employees  are  exempt  under 
the  basic  provisions  of  section  13(a) 
(6)  (A). 

§  780.307  Exemption  for  employer’s 
immediate  family. 

Section  13(a)(6)(B)  of  the  Fair  La¬ 
bor  Standards  Amendments  of  1966  pro¬ 
vides  a  minimum  wage  and  overtime 
exemption  in  the  case  of  “any  employee 
engaged  in  agriculture  •  •  •  if  such 
employee  is  the  parent,  spouse,  child, 
or  other  member  of  the  employer’s  im¬ 
mediate  family.”  The  requirements  of 
this  exemption,  evident  from  the  statu¬ 
tory  language,  are  that  the  employee  be 
employed  in  agriculture  and  that  he  be 
a  close  blood  relative,  spouse  or  member 
of  the  employer’s  immediate  family.  Ref¬ 
erence  is  made  to  Subpart  B  of  this  part 
as  to  what  constitutes  employment  in 
agriculture.  The  section  13(a)  (6)  (B)  ex¬ 
emption  applies  to  such  an  individual 
even  thou^  he  is  employed  by  an  em¬ 
ployer  who  otherwise  used  more  than 
500  man-da3rs  of  agricultural  labor  in  a 
calendar  quarter  of  the  preceding  cal¬ 
endar  year,  as  discussed  in  §  780.305. 
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§  780.308  Definition  of  immediate  fam> 
ily. 

The  act  does  not  define  the  scope  of 
"immediate  family."  Whether  an  indi- 
vidusd  other  than  the  parent,  spouse, 
child  is  a  member  of  the  employer’s  im¬ 
mediate  family  for  purposes  of  section 
13(a)(6)(B)  and  section  3(e)(1),  such 
8is  a  brother,  sister,  grandchild,  brother- 
in-law,  will  depend  upon  all  the  facts 
and  circumstances  surrounding  the  rela¬ 
tionship,  rather  than  upon  any  single 
rule  or  test.  However,  persons  related  to 
the  employer,  either  by  blood  or  mar¬ 
riage,  and  living  permanently  as  a  part 
of  the  same  household  of  the  employer 
would  usually  be  considered  to  qualify 
as  a  part  of  the  employer’s  "immediate 
famUy." 

§  780.309  Man-day  exclusion. 

Section  3(e)(1)  specifically  excludes 
from  the  employer’s  man-day  total  (as 
defined  in  section  3(u))  employees  who 
qualify  for  exemption  under  section  13 
(a)  (6)  (B).  See  §  780.301.  ’This  man-day 
coimt  is  a  basic  factor  in  the  application 
of  the  section  13(a)(6)(A)  exemption. 
See  §  780.302  et  seq. 

§  780.310  Exemption  for  local  hand 
harvest  laborers. 

Section  13(a)  (6)  (C)  was  added  to  the 
Act  by  the  Fair  Labor  Standards  Amend¬ 
ments  of  1966.  The  legislative  history  of 
the  exemption  indicates  that  it  was  in¬ 
tended  to  apply  to  the  locsd  worker  who 
goes  out  on  a  temporary  basis  during 
the  harvest  season  to  harvest  crops.  ’The 
exemption  was  not  intended  to  apply  to 
a  full-time  farmworker,  that  is,  one  who 
earns  a  livelihood  at  farming.  For  in¬ 
stance,  migrant  laborers  who  travel  from 
farm  to  farm  were  not  intended  to  be 
within  the  scope  of  this  exemption. 

§  780J311  Basic  conditions  of  section 
13(a)(6)(C). 

(a)  SecUon  13(a)(6)(C)  of  the  Act 
applies  to  an  employee  who : 

(1)  Is  employed  in  agriculture. 

(2)  Is  employed  as  a  hand  harvest 
laborer. 

(3)  Is  paid  on  a  piece-rate  basis. 

(4)  Is  paid  piece-rates  in  an  operation 
which  has  been,  and  is  customarily  and 
generally  recognized  as  having  been,  paid 
on  a  piece-rate  basis  in  the  region  of 
employment. 

(5)  Commutes  daily  from  his  perma¬ 
nent  residence  to  the  farm  on  which  he 
is  so  employed. 

(6)  Has  been  employed  in  agriculture 
less  than  13  weeks  during  the  preceding 
calendar  year. 

(b)  In  order  for  the  exemption  to  ap¬ 
ply  to  an  employee,  all  of  the  require¬ 
ments  must  be  met.  Since  a  hand  harvest 
laborer  is  normally  an  agricultural 
worker,  while  so  engaged,  such  an  em¬ 
ployee  would  meet  the  basic  requirement 
that  he  be  employed  in  agriculture.  Sub¬ 
part  B  of  this  part  contains  a  more  de¬ 
tailed  discussion  of  what  constitutes  em¬ 
ployment  in  agriculture.  The  meaning 
and  sq>plication  of  the  remaining  require- 
mmts  are  discussed  in  the  following 
sections. 


§  780.312  **Hand  harvest  laborer"  de¬ 
fined. 

(a)  The  term  hand  harvest  laborer 
for  ptuposes  of  this  exemption  refers 
to  farm  worirers  engaged  in  harvesting 
by  hand,  or  with  hand  tools,  soil  grown 
crops  such  as  cotton,  tobacco,  grains, 
fruits,  and  vegetables.  ’The  term  would 
not  include  harvesting  operations  per¬ 
formed  by  an  employee  with  an  elec¬ 
trically  powered  mechanical  device,  such 
as  a  "blueberry  picking  tool."  "Hand- 
harvesting”  refers  only  to  soil-grown 
crops  and  does  not  include  any  <^ra- 
tion  involving  animals,  such  as  shearing 
or  lambing  of  sheep  and  catching 
chickens.  Hand-harvesting  is  defined  as 
manually  gathering  or  severing  the  cn^ 
frmn  the  soil,  stems,  or  roots  at  its  grow¬ 
ing  position  in  the  fields.  Included  are 
integral  related  (H^erations,  closely  re¬ 
lated  geographically  and  in  point  of 
time,  which  are  performed  before  the 
transportation  to  concentration  points 
on  the  farm. 

For  example; 

(1)  Employee*  who  take  tobacco  leaves 
from  the  pickers  and  string  them  on  poles 
by  hand  qualify  as  “hand  harvest  laborers” 
because  the  stringing  operation  Is  performed 
In  the  field  almost  simultaneously  with  the 
picking  and  before  transportation  to  the 
concentration  point  on  the  farm  (drying 
shed). 

(2)  The  picking  up  of  tomatoes  by  hand 
after  hand  pulling  from  the  vines  Is  “hand-' 
harvesting,"  as  It  Is  performed  where  the 
crop  is  severed  and  prior  to  Its  tran^K>rta- 
tlon  to  the  pcuiklng  shed. 

(b)  ’The  d^nition  is  limited  to  har¬ 
vesting.  and  the  performance  by  the 
hand  harvester  of  any  nonharvesting 
operation  in  the  same  workweek  would 
cause  the  loss  of  the  section  13(a)  (6)  (C) 
exemptiim. 

For  example: 

(1)  Employees  who  wrap  tomatoes  In  a 
packing  shed  would  not  qualify,  as  the  wrap¬ 
ping  Is  a  nonharvesting  operation.  (Shultz 
v.  Durrence  (SJ).  Qa.)  63  CCH.  Lab.  Cas. 
32,387;  19  W.H.  Cases  747) 

(2)  Employees  who  band  pick  small  un¬ 
desirable  fruit  prior  to  harvesting  In  order 
to  insure  a  better  crop  would  not  qualify 
for  the  exemption.  This  is  a  preharvest  cull¬ 
ing  operation  performed  as  a  part  of  the 
cultivation  and  growing  (^rations  not 
harvesting. 

(3)  Employees  who  chop  cotton,  since  this 
is  a  nonharvesting  operation. 

§  780.313  Piece  rate  basis. 

’The  exemption  provides  that  the  em¬ 
ployee  must  be  paid  on  a  piece-rate 
basis.  To  be  exempt  the  employee  must 
be  compensated  solely  cm  piece  rates 
during  the  workweek.  ’The  exemption 
does  not  apply  in  any  workweek  in  which 
the  employee  is  compensated  (m  any 
other  basis.  For  exampQe,  if  an  employee 
is  compensated  on  an  hourly  rate  for 
part  of  the  week  and  on  a  piece  rate 
for  part  of  the  week,  the  exemption 
would  not  be  available.  Also,  if  any 
pieceworker  who  is  otherwise  subject  to 
the  minimiun  wage  provisions  of  the  Act 
does  not  meet  .all  the  requirements  set 
forth  in  this  section  he  must  be  paid 
at  least  the  minimum  wage  for  each  hour 


worked  in  a  particular  workweek,  re¬ 
gardless  of  the  fact  he  is  paid  on  piece 
rate  unless  he  is  exempted  by  some  other 
provision  of  the  Act. 

§  780.314  Operations  customarily  *  *  * 
paid  on  a  piece  rate  basis  *  *  * 

A  significant  test  of  the  exemption  is 
that  the  hand  harvest  operation  "has 
been,  and  is  customarily  and  generally 
recognized  as  having  been,  paid  on  a 
piece  rate  basis  in  the  region  of  employ- 
mmt.”  ’The  legislative  history  is  silent 
on  who  must  customarily  and  generally 
recognize  the  hand  harvest  operation  as 
having  been  paid  on  a  piece  rate  basis. 
However,  considering  the  context  in 
which  the  term  is  used,  such  recognition 
must  be  on  the  part  of  agricultural  em¬ 
ployers  and  employees  and  other  indi¬ 
viduals  in  the  regim  of  employment  who 
are  familiar  with  farming  operations  and 
practices  in  the  region  and  the  method 
of  compensation  utilized  in  such  opera¬ 
tions  and  practices. 

§  780.315  Local  band  harvest  laborers. 

(a)  A  requirement  of  the  exemption  is 
that  an  employee  must  commute  each 
day  from  his  permanent  residence  to  the 
farm  where  he  is  employed.  Thtis,  the 
exemption  does  not  apply  to  a  migrant 
worker  who  travels  to  different  areas  of 
the  country  during  the  harvesting  sea¬ 
sons.  ’This  would  be  true  even  though  the 
worker  may  remain  in  the  area  for  a  con¬ 
siderable  period  of  time.  On  the  other 
hand,  if  a  migrant  worker  actually 
changes  his  place  of  residence  and  there¬ 
after  commutes  daily  from  his  perma¬ 
nent  residence,  the  exemption  applies 
from  the  date  of  the  change  of  residence 
if  the  other  tests  are  met. 

(b)  The  fact  that  a  worker  may  live 
on  the  farm  where  the  operations  are 
performed  would  not  be  a  reason  for 
disqualificatimi.  For  example,  if  the  other 
tests  for  the  exemption  are  met,  members 
of  a  tractor  driver’s  family  who  reside  on 
the  farm  could  be  employed  in  picking 
cotton  within  the  terms  of  the  exemp¬ 
tion.  Such  family  members  would  be  con¬ 
sidered  to  be  commuting  daily  from  their 
ftermanent  residence  despite  the  fact 
that  their  residence  may  be  located  on 
the  farm  at  which  they  are  employed. 

§780.316  'Tbirtc^en-week  provision. 

(a)  The  exemption  provides  that  an 
"employee  must  have  been  employed  in 
agriculture  less  than  13  weeks  during  the 
preceding  calendar  year.”  For  purposes 
of  determining  whether  a  worker  has 
been  employed  in  agriculture  less  than 
13  weeks  during  the  preceding  calendar 
year,  a  week  is  considered  to  be  a  fixed 
and  regularly  recurring  period  of  168 
hours  consisting  of  seven  consecutive  24- 
hour  periods  during  which  the  employee 
work^  at  least  1  “man-day."  Section 
3(u)  of  the  Act  defines  a  man-day  as 
"any  day  during  which  an  employee  per¬ 
forms  any  agricultural  labor  for  not  less 
than  1  hour." 

(b)  In  defining  the  term  "week"  in 
this  manner  for  purposes  of  secti(m 
13(a)  (6)  (C)  (as  well  as  secticm  3(e)  (2) ) 
comports  with  the  traditional  definition 
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of  week  used  in  administering  all  the 
other  provisions  of  the  law.  On  this  basis, 
the  phrase  “employed  in  agriculture  less 
than  13  weeks”  means  that  an  employee 
has  spent  less  than  13  weeks  in  agricul¬ 
tural  work,  regardless  of  the  number  of 
hours  he  worked  during  each  one  of  the 
13  weekly  units.  This  position  recognizes 
and  accommodates  to  situations  where 
an  employee  works  very  long  as  well  as 
very  short  hours  during  the  week.  This 
would  accord  with  the  legislative  history 
of  this  exemption  which  clearly  indicates 
that  it  was  meant  to  apply  only  to  tem¬ 
porary  workers  whose  homs  of  work 
would  imdoubtedly  vary  in  length,  and 
would,  thereby  effectuate  the  legislative 
int«it. 

(c)  In  determining  the  13-week  period, 
not  only  that  work  for  the  current  em¬ 
ployer  in  the  preceding  calendar  year  is 
counted,  but  also  that  agricultural  work 
for  all  employers  in  the  previous  year. 
It  is  the  total  of  all  weeks  of  agricultiu-al 
employment  by  the  employee  for  all  em¬ 
ployers  in  the  preceding  calendar  year 
that  determines  whether  he  meets  the 
13-week  test.  In  this  respect  a  self- 
employed  farmer  who  works  as  a  hand 
harvest  laborer  diiring  part  of  the  year 
is  considered  to  be  “employed”  in  agri¬ 
culture  only  during  those  weeks  when  he 
is  an  employee  of  other  farmers.  Thus, 
such  weeks  of  employment  are  to  be 
coimted  but  any  weeks  when  he  works 
only  for  himself  are  not  coimted  toward 
the  13  weeks. 

(d)  The  13-week  test  applies  to  each 
individual  worker.  It  does  not  apply  on  a 
family  basis.  To  carry  the  example  in  the 
preceding  section  further,  members  of  a 
tractor  driver’s  family  who  reside  on  the 
farm  could  be  employed  in  picking  cotton 
within  the  terms  of  the  exemption  even 
though  the  driver  had  been  employed  in 
agriculture  as  much  as  13  weeks  in  the 
previous  calendar  year,  so  long  as  the 
family  members  themselves  had  not. 

(e)  If  an  employer  claims  this  ex¬ 
emption,  it  is  the  employer’s  responsibil¬ 
ity  to  obtain  a  statement  from  the  em- 
I*)yee  showing  the  niunber  of  weeks  he 
was  employed  in  agriculture  during  the 
preceding  calendar  year.  ’This  require¬ 
ment  is  contained  in  the  recordkeeping 
regulations  in  §  516.33(d)  of  this  chapter. 

§  780.317  Man-day  exclusion. 

Section  3(e)(2)  specifically  excludes 
from  the  employer’s  man-day  total  (as 
defined  in  section  3(u))  employees  who 
qualify  for  exemption  imder  section 
13(a)(6)(C).  (See  §  780.301.)  ’This  man- 
day  count  is  a  basic  factor  in  the  appli¬ 
cation  of  the  section  13(a)  (6)  (A)  exemp¬ 
tion.  (See  §  780.302  et  seq.) 

§  780.318  Exemption  for  nonlocal 
minors. 

(a)  Section  13(a)(6)(D)  of  the  1966 
Amendments  to  the  Fair  Labor  Stand¬ 
ards  Act  exempts  from  the  minimum 
wage  and  overtime  provisions  “any  em¬ 
ployee  employed  in  agriculture  *  •  •  if 
such  employee  (other  than  an  employee 
described  in  clause  (C)  of  this  subsec¬ 
tion)  (1)  is  16  years  of  age  or  under  and 
is  employed  as  a  hand  harvest  laborer, 


is  paid  on  a  piece  rate  basis  in  an  opera¬ 
tion  which  has  been,  and  is  customarily 
and  generally  recognized  as  having  been, 
paid  on  a  piece  rate  basis  in  the  region 
of  emplojrment,  (2)  is  employed  on  the 
same  farm  as  his  parent  or  persons 
standing  in  the  place  of  his  parent,  and 

(3)  is  paid  at  the  same  piece  rate  as 
employees  over  age  16  are  paid  on  the 
same  farm.” 

(b)  It  is  clear  from  the  legislative  his¬ 
tory  of  the  amendments  that  the  exemp¬ 
tion  was  intended  to  apply,  where  the 
other  specific  tests  are  met,  only  to 
minors  16  years  of  age  or  under  who  are 
not  “local,”  in  the  sense  that  they  are 
away  from  their  permanent  home  when 
employed  in  agriculture.  Specifically 
the  exemption  was  intended  to  apply  in 
the  case  of  the  children  of  migrants  who 
typically  accompany  their  parents  in 
harvesting  and  other  agricultural  work. 
(S.  Rept.  No.  1487,  89th  Cong.,  second 
sess.,  to  accompany  H.R.  13712,  pp.  9 
and  10) 

§  780.319  Basio  <-on<lilions  uf  exemp¬ 
tion. 

(a)  Section  13(a)  (6)  (D)  applies  to  an 
employee  engaged  in  agriculture  who 
meets  all  of  the  following  tests; 

( 1 )  Is  not  a  local  hand  harvest  laborer, 

(2)  Is  16  years  of  age  or  under, 

(3)  Is  employed  as  a  hand  harvest 
laborer, 

(4)  Is  paid  on  a  piece  rate  basis, 

(5)  Is  employed  in  an  operation  which 
has  been,  and  is  customarily  and  gen¬ 
erally  recognized  as  having  been,  paid  on 
a  piece  rate  basis  in  the  region  of 
employment, 

(6)  Is  employed  on  the  same  farm  as 
his  parent  or  person  standing  in  the 
place  of  his  parent,  and 

(7)  Is  paid  at  the  same  piece  rate  as 
employees  over  age  16  are  paid  on  the 
same  farms. 

(b)  Some  of  these  requirements  which 
are  common  to  both  sections  13(a)  (6) 

(C)  and  13(a)  (6)  (D)  have  already  been 
discussed  in  connection  with  section 
13(a)(6)(C)  and  need  not  be  repeated. 
’They  are  found  in  §§  780.311  (employed 
in  agriculture),  780.312  (hand  harvest 
laborer),  780.313  (piece  rate  basis),  and 
§  780.314  (operations  •  *  •  customarily 
paid  on  a  piece  rate  basis).  The  other 
requirements  are  discussed  in  the  follow¬ 
ing  sections. 

§  780.320  Nonlocal  minors. 

The  exemption  applies  only  to  migrant 
or  other  than  local  hand  harvest  workers 
16  years  of  age  or  under  who  do  come 
within  the  scope  of  section  13(a)  (6)  (C) 
(application  to  all  local  hand  harvest 
laborers  who  commute  daily  from  their 
permanent  residences) .  (See  §  780.315.) 
A  local  youth  under  the  prescribed  age 
who  commutes  daily  from  his  permanent 
residence  to  the  farm  to  perform  work 
is  not  exempt  under  section  13(a)  (6)  (D) . 
The  exemption  may,  however,  be  avail¬ 
able  for  the  specified  minors  who  work 
for  short  periods  of  several  days  or  weeks 
without  returning  daily  to  their  homes 
on  farms  beyond  commuting  distances 
from  their  permanent  homes. 


§  780.321  Minorti  16  ycar»<  of  age  or 
under. 

Section  13(a)  (6)  (D)  by  its  very  terms 
is  available  only  to  employees  16  years  of 
age  or  under.  Accordingly,  even  though 
all  the  other  tests  of  the  exemption  are 
met,  the  exemption  is  inapplicable  in 
the  case  of  an  employee  over  16  years  of 
age  and  the  employer  must  pay  to  such 
an  employee  the  applicable  statutory 
minimum  wage  unless  his  operations 
come  within  the  reach  of  some  other 
exemption,  such  as  section  13(a)  (6)  (A). 
Furthermore,  although  section  13(a)(6) 

(D)  provides  a  minimum  wage  and  over¬ 
time  exemption  for  minors  16  years  of 
age  or  under,  the  employer  must  never¬ 
theless  comply  with  the  child  labor  pro¬ 
visions  of  the  Act  prohibiting  the  em¬ 
ployment  of  minors  in  agriculture  except 
under  certain  conditions  and  circum¬ 
stances.  These  provisions  are  discussed 
in  Part  1500,'  Subpart  G  of  this  title. 

§  780.322  Is  rmployrd  on  ihr  siinie 
farm  ux  liis  parrnt  or  porwonH  slaml- 
ing  in  the  place  of  his  parent. 

(a)  ’The  words  “employed  on  tha  same 
farm”  are  accorded  their  natural  mean¬ 
ing  with  the  usual  caution,  however,  that 
as  in  the  case  of  all  other  exemptions, 
the  exemptive  language  is  to  be  con¬ 
strued  narrowly.  (See  §  780.2.) 

(b)  Individuals  who  are  considered  as 
“his  parent  or  persons  standing  in  place 
of  his  parent”  include  natural  parents, 
or  any  other  person  where  the  relation¬ 
ship  between  that  person  and  a  child 
is  such  that  the  person  may  be  said  to 
stand  in  place  of  a  parent.  For  example, 
one  who  takes  a  child  into  his  home  and 
treats  it  as  a  member  of  his  own  family, 
educating  and  supporting  the  child  as 
if  it  were  his  own.  is  generally  said  to 
stand  to  the  child  in  place  of  a  parent. 

§  780..323  Exemption  for  range  produc¬ 
tion  of  livestock. 

Section  13(a)  (6)  (E)  which  was  added 
to  the  Act  by  the  Fair  Labor  Standards 
Amendments  of  1966  provides  an  exemp¬ 
tion  from  the  minimum  wage  and  over¬ 
time  requirements  of  the  Act  for  any 
employee  “employed  in  agriculture”  if 
he  “is  principally  engaged  in  the  range 
production  of  livestock.”  It  is  apparent 
from  the  language  of  section  13(a)(6) 

(E)  that  the  application  of  this  exemp¬ 
tion  depends  on  the  tsqje  of  work  per¬ 
formed  by  the  individual  employee  for 
whom  exemption  is  sought  and  on  where 
the  work  is  done.  A  determination  of 
whether  an  employee  is  exempt  therefore 
requires  an  examination  of  that  em¬ 
ployee’s  duties  and  where  they  are  per¬ 
formed.  Some  employees  of  the  employer 
may  be  exempt  while  others  may  not. 

§  780.324  Requirements  for  the  exemp¬ 
tion  to  apply. 

(a)  All  the  following  conditions  must 
be  met  in  order  for  the  exemption  to 
apply  to  an  employee: 

(1)  He  must  be  “engaged  in  agricul¬ 
ture,”  and 

(2)  Be  “principally  engaged” 

(3)  On  the  “range” 
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(4)  In  the  “production  of  livestock.” 

(b)  Since  the  raising  of  livestock  is 
included  in  the  definition  of  agriculture 
imder  section  3(f)  of  the  Act  (see 
§§  780.119-780.121  of  Subpart  B  of  this 
part),  the  range  production  of  livestock 
would  normally  be  deemed  agriculture 
work,  and,  consequently,  an  employee, 
during  this  time  he  is  engaged  in  such 
activities,  would  meet  the  basic  require¬ 
ment  of  the  exemption  that  he  be 
“employed  in  agriculture.” 

The  following  sections  discuss  the  mean¬ 
ing  and  application  of  the  other  require¬ 
ments. 

§  780.325  Principally  on^acod. 

(a)  To  determine  whether  an  employee 
is  “principally  engaged”  in  the  range  pro¬ 
duction  of  livestock,  one  must  consider 
the  nature  of  his  duties  and  responsibili¬ 
ties.  To  qualify  for  this  exemption  the 
primary  duty  and  resi>ensibility  of  a 
range  employee  must  be  to  take  care  of 
the  animals  actively  or  to  stand  by  in 
readiness  for  that  purpose.  A  determi- 
naticxi  of  whether  an  employee  has  range 
production  of  livestock  as  his  primary 
duty  must  be  based  on  all  the  facts  in  a 
particular  case.  The  amoimt  of  time  spent 
in  the  performance  of  the  range  produc¬ 
tion  duties  is  a  useful  guide  in  determin¬ 
ing  whether  this  is  the  primary  duty  of 
the  employee.  In  the  ordinary  case  it  will 
be  considered  that  the  primary  duty 
means  the  major  part,  or  over  50  percent, 
of  the  employee’s  time. 

(b)  Under  this  principle,  an  employee 
who  spends  more  than  50  percmt  of  his 
time  during  the  year  on  the  range  in  the 
duties  designated  as  range  production 
duties  would  be  exempt.  This  is  true  even 
though  the  employee  may  perform  some 
activities  not  directly  related  to  the  range 
production  of  livestock,  such  as  putting 
up  hay  or  constructing  dams  or  digging 
irrigation  ditches. 

§  780.326  On  the  range. 

(a)  For  purposes  of  this  exemption, 
“range”  is  defined  generally  as  land  that 
is  not  cultivated.  It  is  land  that  produces 
native  forage  for  animal  consumption, 
and  includes  land  that  is  revegetated 
naturally  or  artificially  to  provide  a  for¬ 
age  cover  that  is  managed  like  range 
vegetation.  “Forage”  as  used  here  means 
“browse”  or  herbaceous  food  that  is 
available  to  livestock  or  game  animals. 

(b)  nie  range  may  be  on  private  or 
Federal  or  State  land,  and  need  not  be 
open.  Typically  it  is  not  only  nonculti- 
vated  land,  but  land  that  is  not  suitable 
for  cultivaticxi  because  it  is  rocky,  thin, 
semiarid,  or  otherwise  poor.  Typically, 
also,  many  acres  of  range  land  are  re¬ 
quired  to  graze  one  animal  xmit  (five 
sheep  or  one  cow)  for  1  month.  By  its 
natxire,  range  productiem  of  livestock  is 
most  typically  c(mducted  over  wide  ex¬ 
panses  of  land,  such  as  thousands  of 
acres. 

§  780.327  Production  of  livestock. 

For  an  employee  to  be  engaged  in  the 
production  of  livestock,  he  must  be 
actively  taking  care  of  the  animals  or 
standing  by  in  readiness  for  that  purpose. 


Thus,  such  activities  as  herding,  han¬ 
dling,  transporting,  feeding,  watering, 
caring  for,  branding,  tagging,  protecting, 
or  otherwise  assisting  in  the  raising  of 
livestock  and  in  such  immediately  inci¬ 
dental  duties  as  inspecting  and  repairing 
fences,  wells,  and  windmills  would  be 
cemsidered  as  the  production  of  livestock. 
On  the  other  hand,  such  work  as  terrac¬ 
ing,  reseeding,  haying,  and  constructing 
dams,  wells,  and  irrigation  ditches  would 
not  be  considered  as  the  production  of 
livestock  within  the  meaning  of  the 
exemption. 

§  780.328  McuiiiiiK  uf  livcsUM-k. 

The  term  “livestock”  includes  cattle, 
sheep,  horses,  goats,  and  other  domestic 
animals  ordinarily  raised  or  used  on  the 
farm.  This  is  further  discussed  in 
$  780.120.  Turkeys  or  domesticated  fowl 
are  considered  poultry  and  not  livestock 
within  the  meaning  of  this  exemption. 

§  780.329  Exempt  nork. 

(a)  The  standard  that  must  be  used  to 
determine  whether  the  individual  em¬ 
ployee  is  exempt  is  that  his  primary  duty 
must  be  the  range  production  of  livestock 
and  that  this  duty  necessitates  his  con¬ 
stant  attoidance  on  the  range,  on  a 
standby  basis,  for  such  periods  of  time  so 
as  to  make  the  computation  of  hours 
worked  extremely  difiQcult.  The  fact  that 
an  employee  generally  returns  to  his 
place  of  residence  at  the  end  of  each  day 
would  not  affect  the  application  of  the 
exemption. 

(b)  Thus,  exempt  work  must  be  per¬ 
formed  away  from  the  “headquarters.” 
The  headquarters  is  not,  however,  to  be 
confused  with  the  “headquarters  ranch.” 
The  term  headquarters  has  reference  to 
the  place  for  the  transaction  of  the  busi¬ 
ness  of  the  ranch  (administrative  cen¬ 
ter).  as  distinguished  from  buildings  or 
lots  used  for  convenience  el^where.  It  is 
a  particular  location  for  the  discharge 
of  the  management  duties.  Accordingly, 
the  term  “headquarters”  would  not  em¬ 
brace  large  acreage,  but  only  the  ranch- 
house,  bams,  sheds,  pen,  bunkhouse, 
co<^ouse,  and  other  buildings  in  the 
vicinity.  The  balance  of  the  “headquart¬ 
ers  ranch”  would  be  the  “range.” 

(c)  Furthermore,  the  legislative  his¬ 
tory  indicates  that  this  exemption  was 
not  intended  to  apply  to  feed  lots  or  to 
any  area  where  the  stock  involved  would 
be  near  headquarters.  Its  sponsors  stated 
that  the  exemption  would  apply  only  to 
those  employees  principally  engaged  in 
activities  which  require  constant  attend¬ 
ance  on  a  standby  basis,  away  from 
headquarters,  such  as  herding,  where  the 
computation  of  hours  worked  would  be 
extremely  difficult.  Such  constant  sur¬ 
veillance  of  livestock  that  graze  and  re¬ 
produce  on  range  lands  is  necessary  to 
see  that  the  animals  receive  adequate 
care,  water,  salt,  minerals,  feed  supple¬ 
ments,  and  protection  from  insects,  para¬ 
sites,  disease,  predators,  adverse  weather, 
etc. 

(d)  The  man-days  of  labor  of  em¬ 
ployees  principally  engaged  in  the  range 
production  of  livestock,  even  though  the 
employees  are  exempt  from  the  wage 
and  hour  requirements  of  the  Act,  are  in¬ 


cluded  in  the  employer’s  man-day  count 
for  purposes  of  appUcatkm  of  section 
13(a)(6)(A).  Thus,  if  a  cattle  rancher 
in  a  particular  calendar  quarter  uses  200 
man-days  of  such  range  production  labor 
and  400  man-days  of  agricultural  labor 
performed  by  individuals  not  so  engaged, 
he  is  required  to  pay  the  minimum  wage 
to  the  latter  employees  in  the  following 
year. 

§  780..330  .Sliurecroppers  unil  loiiaiit 
farmers. 

(a)  The  test  of  coverage  for  share¬ 
croppers  and  tenant  farmers  is  the  same 
as  that  applied  under  the  Act  to  deter¬ 
mine  whether  any  other  person  is  an 
employee  or  not.  Certain  so-called  share¬ 
croppers  or  tenants  whose  work  activi¬ 
ties  are  closely  guided  by  the  landowner 
or  his  agwit  are  covered.  Those  individ¬ 
uals  called  sharecroppers  and  tenants 
whose  work  is  closely  directed  and  who 
have  no  actual  discretion  in  controlling 
farm  operations  are  in  fact  employees  by 
another  name.  True  ind^>endent-con- 
tractor  sharecroppers  or  tenant  farmers 
who  actually  ccaitrol  their  farm  opera¬ 
tions  are  not  employees,  but  if  they  em¬ 
ploy  other  workers  they  may  be  respon¬ 
sible  as  employers  imder  the  Act. 

(b)  In  determining  whether  such  in¬ 
dividuals  are  employees  or  independent 
contractors,  the  criteria  laid  down  by 
the  courts  in  interpreting  the  Act’s  def¬ 
initions  of  employment,  such  as  those 
enunciated  by  the  Supreme  Court  in 
Rutherford  Food  Corporation  v.  Mc- 
Comb,  are  utilized.  This  case,  as  well  as 
others,  made  it  clear  that  the  answer  to 
the  question  of  whether  an  individual  is 
an  employee  or  an  independent  contrac¬ 
tor  under  the  definitiems  in  this  Act  lies 
in  the  relationship  in  its  entirety,  and 
is  not  determined  by  commem  law  con¬ 
cepts.  It  does  not  depend  upon  isolated 
factors  but  on  the  “whole  activity.”  An 
employee  is  one  who  as  a  matter  of  eco¬ 
nomic  reality  follows  the  usual  path  of 
an  employee.  Each  case  must  be  decided 
(XI  the  basis  of  all  facts  and  circum¬ 
stances,  and  as  an  aid  in  the  assessment, 
<xie  considers  such  factors  as  the  follow¬ 
ing:  (1)  Hie  extent  to  which  the  services 
rendered  are  an  integral  part  of  the  prin¬ 
cipal’s  business;  (2)  the  permanency  of 
the  relationship;  (3)  the  opportunities 
for  profit  or  loss;  (4)  the  initiative,  judg¬ 
ment,  or  foresight  exercised  by  the  one 
who  iierforms  the  services;  (5)  the 
amount  of  investment;  and  (6)  the 
degree  of  control  which  the  principal  has 
in  the  situatiem. 

(c)  Where  a  tenant  or  sharecropper 
is  found  to  be  an  employee,  he  and  any 
members  of  his  family  who  work  with 
him  on  the  crop  are  also  to  be  included 
in  the  500  man-day  count  of  the  owner 
■or  operator  of  the  farm.  Thus,  where  a 
sharecropper  is  an  employee  and  his  wife 
and  children  help  in  chopping  cotton,  all 
the  family  members  are  employees  of  the 
farm  owner  or  operator  and  all  their 
man-days  of  work  are  counted. 

(d)  On  the  other  hand,  a  sharecropper 
or  tenant  who  qualifies  as  a  bona  fide 
independent  contractor  is  ccxisidered  the 
same  as  any  other  employer,  and  only 
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the  man-days  of  agricultural  labor  per¬ 
formed  by  employees  of  such  a  share¬ 
cropper  or  tenant  are  coimted  toward 
the  man-days  used  by  him.  If  he  does  not 
meet  the  500  man-day  test,  he  is  not  re¬ 
quired  to  pay  his  employees  the  mini¬ 
mum  wage  even  though  those  employees 
are  entitled  to  the  minimum  wage  when 
working  for  a  separate  employer  who  met 
the  man-day  test. 

§  780.331  Crew  leaden^  and  labor  con¬ 
tractors. 

(a)  Whether  a  crew  leader  or  a  labor 
contractor  is  the  employer  of  the  workers 
he  supplies  is  a  question  of  fact.  The  tests 
here  are  the  same  as  those  used  to  deter¬ 
mine  whether  a  sharecropper  or  tenant 
is  an  independent  contractor.  A  crew 
leader  who  merely  assembles  a  crew  and 
brings  them  to  the  farm  to  be  supervised 
and  paid  directly  by  the  farmer,  and  who 
does  the  same  work  and  receives  the  same 
pay  as  the  crewmembers,  is  an  employee 
of  the  farmer,  and  both  he  and  his  crew 
are  coimted  as  such  and  paid  accordingly 
if  the  farmer  is  not  exempt  under  the 
500  man-day  test.  The  situation  is  not 
significantly  different  if  under  the  same 
circiunstances,  ^he  crew  is  hired  at  so 
much  per  acre  for  their  work.  This  is  in 
effect  a  group  piecework  arrangement. 

(b)  The  situation  is  different  where 
the  farmer  only  establishes  the  general 
manner  for  the  work  to  be  done.  Where 
this  is  the  case,  the  labor  contractor  is 
the  employer  of  the  workers  if  he  makes 
the  day-to-day  decisions  regarding  the 
work  and  has  an  opportunity  for  profit 
or  loss  through  his  supervision  of  the 
crew  and  its  output.  As  the  employer,  he 
has  the  authority  to  hire  and  fire  the 
workers  and  direct  them  while  working 
in  the  fields.  Complaints  by  the  farmer 
about  the  quality  or  quantity  of  the  work 
or  about  a  worker  are  made  to  the  con¬ 
tractor  or  his  representatives,  who  takes 
whatever  action  he  deems  appropriate. 
His  opportunity  for  profit  or  loss  comes 
from  his  control  over  the  time  and  man¬ 
ner  of  performance  of  work  by  his  crew 
and  his  authority  to  determine  the  wage 
rates  paid  to  his  workers. 

<c)  There  is  also  the  common  and  gen¬ 
eral  practice  of  an  individual  who  per¬ 
forms  custom  work  such  as  crop  dusting 
or  grain  harvesting  and  threshing  or 
sheepshearing.  In  the  typical  case  this 
contractor  has  a  substantial  investment 
in  equipment  and  his  business  decisions 
and  judgments  materially  affect  his  op¬ 
portunity  for  profit  or  loss.  In  the  overall 
picture,  the  contractor  is  not  following 
the  usual  path  of  an  employee,  but  that 
of  an  independent  contractor. 

For  example:  A  sheepshearing  contractor 
who  operates  In  the  following  manner  Is  con¬ 
sidered  an  Independent  contractor  and  there¬ 
fore  an  agricultural  employer  In  his  own 
right — ^he  operates  his  own  equipment  In¬ 
cluding  power  supply  from  his  own  trucks 
or  trailers,  boards  his  shearing  crew  and  has 
complete  responsibility  for  their  work  and 
compensation,  has  complete  charge  of  the 
sheep  from  the  time  they  enter  the  shearing 
pen  untU  they  are  shorn  and  turned  out, 
and  contracts  with  the  rancher  for  the  com¬ 
plete  operation  at  an  agreed  rate  per  head. 

(d)  Where  it  is  clear  that  certain  agri¬ 
cultural  operations  performed  on  a  farm 


are  performed  for  the  farmer  by  a  bona 
fide  independent  contractor,  the  inde¬ 
pendent  contractor  will  be  tested  for  cov¬ 
erage  in  his  own  right  and  considered 
responsible  for  minimum  wage  compli¬ 
ance  with  respect  to  his  own  employees. 
The  man-days  of  agricultural  labor  per¬ 
formed  by  employees  of  a  bona  fide  in¬ 
dependent  contractor  for  such  services 
are  counted  toward  the  man-days  of  such 
labor  used  by  the  independent  contractor 
and  not  the  farmer.  On  the  other  hand, 
if  it  appears  on  the  facts  that  the  con¬ 
tractor  supplying  the  agricultural  service 
is  a  joint-employer  with  the  farmer  of 
the  agricultural  labor  used  on  the  latter’s 
farm,  e.g.,  in  the  case  of  a  crew  leader 
and  grower  (Mitchell  v.  Hertzke,  234  F. 
(2d)  183  C.C.A.  105;  Hodgson  v.  Okada 
(D.  Colo.),  65  CCH  Lab.  Cas.  32505,  19 
WH  Ceases  1105),  the  man-days  of  agri¬ 
cultural  labor  rendered  is  counted  to¬ 
wards  the  man-days  of  such  labor  of  each 
employer. 

§  780.332  Exchange  of  lulior  iM-lween 
f  armors. 

(a)  Occasionally  a  farmer  may  help 
his  neighbor  with  the  harvest  of  his  crop. 
For  instance.  Farmer  B  helps  his  neigh¬ 
bor  Farmer  A  harvest  his  wheat.  In  re¬ 
turn  Farmer  A  helps  Farmer  B  with  the 
harvest  at  his  farm. 

(b)  In  a  case  where  neighboring  farm¬ 
ers  exchange  their  own  work  under  an 
arrangement  where  the  work  of  one 
farmer  is  repaid  by  the  labor  of  the 
other  farmer  and  there  is  no  monetary 
compensation  for  these  services  paid  or 
contemplated,  the  Department  of  Labor 
would  not  assert  that  either  farmer  is 
an  employee  of  the  other. 

(c)  In  addition,  there  may  be  in¬ 
stances  where  employees  of  a  farmer  also 
work  for  neighboring  farmers  during 
harvest  time.  For  example,  employees  of 
Farmer  A  may  help  Farmer  B  with  his 
harvest,  and  later.  Farmer  B’s  employees 
may  help  Farmer  A.  These  employees 
would  be  included  in  the  man-day  count 
of  the  farmer  for  whom  the  work  is  per¬ 
formed  on  the  day  in  question.  Since  the 
Act  defines  man-day  to  mean  any  day 
during  which  an  employee  performs  any 
agricultural  labor  for  not  less  than  1 
hour,  there  may  be  days  on  which  these 
employees  work  for  both  Farmer  A  and 
Farmer  B  for  a  “man-day.”  In  that  event 
they  would  be  included  for  that  day  in 
the  man-day  count  of  both  Farmer  A 
and  Farmer  B. 

Subpart  E — Employment  in  Agricul¬ 
ture  or  Irrigation  That  Is  Exempted 

From  the  Overtime  Pay  Require¬ 
ments  Under  Section  13(b)(12i 
§  780.400  Statutory  provisions. 

Secti(»i  13(b)  (12)  of  the  Fair  Labor 
Standards  Act  exempts  from  the  over¬ 
time  provisions  of  section  7: 

Any  employee  employed  In  agriculture  or 
In  connection  with  the  operation  or  main¬ 
tenance  of  ditches,  canals,  reservoirs,  or 
waterways,  not  owned  or  operated  for  profit, 
or  operated  on  a  sharecrop  basis,  and  which 
are  used  exclusively  for  supply  and  storing 
of  water  for  agricultural  purposes. 


§  780.401  General  explaiialur\  siale- 
nieiit. 

(a)  Section  13(b)  (12)  of  the  act  con¬ 
tains  the  same  wording  as  did  section 
13(a)(6)  prior  to  the  1966  amendments. 
The  effect  of  this  is  to  provide  a  com¬ 
plete  overtime  exemption  for  any  em¬ 
ployee  employed  in  “agriculture”  who 
does  not  qualify  for  exemption  under 
section  13(a)(6)  (A),  (B).  (C),  (D),and 
(E)  of  the  1966  amendments. 

(b)  In  addition  to  exempting  em¬ 
ployees  employed  in  agriculture,  section 
13(b)  (12)  also  exempts  from  the  over¬ 
time  provisions  of  the  act  employees 
employed  in  sp>ecified  irrigation  activi¬ 
ties.  Prior  to  the  1966  amendments  these 
employees  were  exempt  from  the  mini¬ 
mum  wage  and  overtime  pay  require¬ 
ments  of  the  act. 

(c)  For  exempt  employment  in  “ag¬ 
riculture,”  see  Subpart  B  of  this  part. 

§  780.402  The  general  guides  f€>r  ap¬ 
plying  the  exemption. 

(a)  Like  other  exemptions  provided 
by  the  Act,  the  section  13(b)  (12)  exemp¬ 
tion  is  narrowly  construed  (Phillips,  Inc. 
V.  Walling,  334  U.S.  490;  Bowie  v.  Gon¬ 
zalez,  117  F.  2d  11;  Calaf  v.  Gonzalez,  127 
F.  2d  934;  Fleming  v.  Hawkeye  Pearl 
Button  Co.,  113  F.  2d  52;  Fleming  v. 
Swift  &  Co.,  41  F.  Supp.  825;  Miller 
Hatcheries  v.  Boyer,  131  F.  2d  283;  Wall¬ 
ing  V.  Friend,  156  F.  2d  429;  see  also 
§  780.2  of  Subpart  A  of  this  Part  780). 
An  employer  who  claims  the  exemption 
has  the  burden  of  showing  that  it  ap¬ 
plies.  (See  §  780.2.)  The  sectiwi  13(b) 
(12)  exemption  for  emplosnnent  in  agri¬ 
culture  is  intended  to  cover  all  agricul¬ 
ture,  including  “extraordinary  methods” 
of  agriculture  as  well  as  the  more  con¬ 
ventional  ones  and  large  operators  as 
well  as  small  ones.  Nevertheless,  it  was 
meant  to  apply  only  to  agriculture.  It 
does  not  extend  to  processes  that  are 
more  akin  to  manufacturing  than  to  agri¬ 
culture.  Practices  performed  off  the  farm 
by  nonfarmers  are  not  within  the 
exemption,  except  for  the  irrigation 
activities  specifically  described  in  section 
13(b)  (12).  Practices  performed  by  a 
farmer  do  not  come  within  the  exemp¬ 
tion  for  agriculture  if  they  are  neither 
a  part  of  farming  nor  performed  by  him 
as  an  incident  to  or  in  conjunction  with 
his  own  farming  operations.  These 
principles. have  been  well  established  by 
the  courts  in  such  cases  as  Mitchell  v. 
Budd,  350  U.S.  473;  Maneja  v.  Waialua, 
349  U.S.  254;  Farmers  Reservoir  Co.  v. 
McComb,  337  U.S.  755;  Addison  v.  Holly 
HUl  Fruit  Products,  322  U.S.  607;  Calaf 
V.  Gonzalez,  127  F.  2d  934;  Chapman  v. 
Durkin,  214  P.  2d  363,  certiorari  denied, 
348  U.S.  897;  McComb  v.  Puerto  Rico 
Tobacco  Marketing  Co-op.  Ass’n,  80  F. 
Supp.  953, 181  P.  2d  697. 

(b)  When  the  Congress,  in  the  1961 
amendments,  provided  special  exemp¬ 
tions  for  some  activities  which  had  been 
held  not  to  be  included  in  the  exemp¬ 
tion  for  agriculture  (see  Subparts  F  and 
J  of  this  Part  780),  it  was  made  very 
clear  that  no  implication  of  disagree¬ 
ment  with  “the  principles  and  tests  gov¬ 
erning  the  application  of  the  present 
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agriculture  exempticHi  as  enunciated  by 
the  courts”  was  intended  (Statement  of 
the  Managers  on  the  Part  of  the  House, 
Conference  Report,  H.  Rept.  No.  327, 
87th  Cong,  first  sess.,  p.  18) .  Accordingly, 
an  employee  is  considered  an  exempt 
asricultural  or  irrigation  employee  if, 
but  only  if,  his  work  falls  clearly  within 
the  specific  language  of  section  3(f)  or 
.section  13(b)  (12). 

§  780.403  Employee  basis  of  exemption 
under  section  i3(b)  (12). 

Section  13(b)  (12)  exempts  “any  em¬ 
ployee  employed  in  *  •  It  is  clear 
from  this  language  that  it  is  the  activi¬ 
ties  of  the  employee  rather  than  those 
of  his  employer  which  ultimately  deter¬ 
mine  the  application  of  the  exemption. 
Thus  the  exemption  may  not  apply  to 
some  employees  of  an  employer  engaged 
almost  exclusively  in  activities  within 
the  exemption,  and  it  may  apply  to  some 
employees  of  an  employer  engaged 
almost  exclusively  in  other  activities.  But 
the  burden  of  effecting  segregation  be¬ 
tween  exempt  and  nonexempt  work  as 
between  different  groups  of  employees  is 
uix)n  the  employer. 

§  780.404  .44'tivities  of  the  rmployrr 
cumiidered  in  some  situations. 

Although  the  activities  of  the  individ¬ 
ual  employee,  as  distinguisbed  from  those 
of  his  employer,  constitute  the  ultimate 
test  for  applying  the  exemption,  it  is 
necessary  in  some  instances  to  examine 
the  activities  of  the  employer.  For  ex¬ 
ample,  in  resolving  the  status  of  the  em¬ 
ployees  of  an  irrigation  company  for  pur¬ 
poses  of  the  agriculture  exemption,  the 

U. S.  Supreme  Court,  found  it  necessary 
to  consider  the  nature  of  the  employer’s 
activities  (Farmers  Reservoir  Co.  v. 
McComb,  337  U.S.  755). 

The  Irrigation  Exemption 

§  780.403  Exemption  i«  direct  and  due- 
nol  mean  aetivkien  are  airricnlture. 

The  exemption  provided  in  section 
13(b)  (12)  for  irrigation  activities  is  a 
direct  exemption  which  depends  for  its 
application  (»i  its  own  terms  and  not 
on  the  meaning  of  “agriculture”  as  de¬ 
fined  in  section  3(f).  This  exemption 
was  added  by  an  amendment  to  section 
13(a)(6)  in  1949  to  alter  the  effect  of 
the  decision  of  the  U.S.  Supreme  Court 
in  Farmers  Reservoir  Company  v. 
McComb,  337  U.S.  755,  so  as  to  exclude 
the  type  of  employees  involved  in  that 
case  from  certain  requirements  of  the 
Act.  Congress  chose  to  accomplish  this 
result,  not  by  expanding  the  definition 
of  agriculture  in  section  3(f),  but  by 
adding  a  further  exemption.  In  view  of 
this  approach,  it  can  well  be  said  that 
Congress  agreed  with  the  Supreme 
Court’s  holding  that  such  workers  are 
not  employed  in  agriculture.  (Goldberg 

V.  Crowley  Ridge  Ass’n.,  295  F.  2d  7.) 
Irrigation  workers  who  are  employed  in 
any  workweek  exclusively  by  a  farmer 
or  on  a  farm  in  irrigation  woi^  which 
meets  the  requirement  of  performance 
as  an  incident  to  or  in  conjimctioii  with 
the  primary  farming  operations  of  such 
farmer  or  such  farm,  as  previously  ex¬ 


plained,  are  considered  as  employed  in 
agriculture  under  section  3(f)  and  may 
qualify  for  the  minimiun  wage  and  over¬ 
time  exemption  imder  section  13(a)(6) 
or  for  the  overtime  exemption  provided 
agricultural  workers  imder  sectiiHi 
13(b)  (12).  Where  they  are  not  so  em¬ 
ployed.  they  are  not  considered  as  agri¬ 
cultural  workers  (Farmers  Reservoir  Co. 
V.  McComb,  supra),  but  may  qualify  for 
the  overtime  exemptimi  under  section 
13(b)  (12)  relating  to  irrigation  work  if 
their  duties  and  the  irrigaticm  system  on 
which  they  work  come  within  the  ex¬ 
press  language  of  the  statute.  Where  this 
is  the  case,  it  is  not  material  whether  the 
employees  are  employed  in  agriculture. 

§  780.406  Exemption  i«i  from  overtime 
only. 

This  exemption  applies  only  to  the 
overtime  provisions  of  the  Act  and  does 
not  affect  the  minimum  wage,  child 
labor,  recordkeeping,  and  other  require¬ 
ments  of  the  Act.  The  minimum  wage 
rate  applicable  to  employees  employed 
in  connection  with  supplying  and  stor¬ 
ing  water  for  agricultural  purposes 
whose  exemptitm  from  the  minimum 
wage  requirements  was  removed  by  the 
1966  amendmoits  is  that  provided  by 
section  6(b)  of  the  Act. 

§  780.407  Sy^tlrm  mii!>l  br  nonprofit  or 
operated  on  u  .'•hure-rrop  baKiK. 

The  exemption  does  not  apply  to  em¬ 
ployees  employed  in  the  described  op- 
eratitxis  cm  facilities  of  any  irrigation 
system  unless  the  ditches,  canals,  reser¬ 
voirs,  or  waterways  in  connection  with 
which  their  work  is  done  meet  the  statu¬ 
tory  requirement  that  they  either  be  not 
owned  or  operated  for  profit,  or  be  op¬ 
erated  on  a  share-crop  basis.  The  em¬ 
ployer  is  paid  on  a  share -crop  basis  when 
he  receives,  as  his  total  compensation, 
a  share  of  the  crop  of  the  farmers 
serviced. 

§  780.408  Farililir^  of  HVMtem  niUKt  b«* 
UH^  pxrIvMvHy  fur  agrirultiiral 
purposes. 

Section  13(b)  (12)  requires  for  ex¬ 
emption  of  irrigation  woric  that  the 
ditches,  canals,  reservoirs,  or  waterways 
in  connection  with  which  the  employee’s 
work  is  done  be  “used  exclusively  for 
supply  and  storing  of  water  for  sigricul- 
tural  purposes.”  If  a  water  supplier  sup¬ 
plies  water  for  other  than  “agricultural 
purposes,”  the  exemption  would  not  ap¬ 
ply.  For  example,  the  exemption  would 
not  apply  where  a  portion  of  its  water 
is  delivered  by  the  supplier  to  a  munici¬ 
pality  to  be  used  for  general,  domestic, 
and  commercial  purposes.  The  fact  that 
a  small  amount  of  the  wat^  furnished 
for  use  in  his  farming  operations  is  in 
fact  used  for  incidental  domestic  pur¬ 
poses  by  the  farmer  on  the  farm  does 
not.  however,  require  the  conclusion  that 
the  water  supplied  was  not  exclusively 
“for  agricultural  purposes”  within  the 
meaning  of  the  irrigation  exemption  in 
section  13(b)  (12).  Accordingly,  if  other¬ 
wise  appUcaU^,  the  exemption  is  not  de¬ 
feated  merely  because  the  water  stored 
and  supplied  through  the  ditches, 
canals,  reservoirs,  or  waterways  of  the 


irrigation  system  includes  a  small 
amount  which  is  used  for  domestic  pur¬ 
poses  on  the  farms  to  which  it  is  sup¬ 
plied.  On  the  other  hand,  if  the  water 
siu>plier  should  maintain  separate  facili¬ 
ties  for  storing  and  supplying  water 
for  domestic  use,  it  is  clear  that  em¬ 
ployees  employed  in  connection  with  the 
maintenance  or  i^ration  of  such  facili¬ 
ties  would  not  be  employed  in  activities 
to  which  the  exemption  applies.  Water 
used  for  watering  livestock  raised  by  a 
farmer  is  “for  agricultural  purposes.” 

§  780.409  Employment  “in  eonne<  i'ujti 
with  the  operation  or  iiiuintenunee" 
is  exempt. 

The  irrigation  exemption  provided  by 
section  13(b)  (12)  applies  to  “any  em¬ 
ployee  employed  *  *  *  in  connection  with 
the  operation  or  maintenance  of  ditches, 
canals,  reservoirs,  or  waterways”  of  an 
irrigation  system  which  qualifies  for  the 
exemption.  The  employee,  to  be  exempt, 
must  be  employed  “in  connection  with 
the  operation  or  maintenance”  of  the 
named  facilities;  other  employees  of  the 
irrigation  system,  not  employed  in  con¬ 
nection  with  the  named  activities,  are 
not  exempt.  ’The  exemption  may  apply 
to  employees  engaged  in  insect,  rodent, 
and  weed  control  along  the  canals  and 
waterways  of  the  irrigaticoi  ssrstem. 

Subpart  F — Employment  or  Agricul¬ 
tural  Employees  in  Processing 
Shade-Grown  Tobacco;  Exemption 
From  Minimum  Wage  and  Overtime 
Pay  Requirements  Under  Section 
3(a)(M) 

Introductory 

§  780.300  St'ope  and  Hignifilivanvr  «>f 
interpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
Subpart  F  together  constitute  the  of¬ 
ficial  interpretative  bulletin  of  the  De¬ 
partment  of  Labor  with  respect  to  the 
meaning  and  application  of  section 
13(a)  (14)  of  the  Fair  Labor  Standards 
Act  of  1938,  as  amended.  Ihls  section 
provides  an  exemption  from  the  mini¬ 
mum  wage  and  overtime  pay  provisions 
of  the  Act  for  certain  agricultural  em¬ 
ployees  engaged  in  the  processing,  prior 
to  stemming,  or  shade-grown  tobacco 
for  use  as  clgisir  wrapper  tobacco.  As  ap¬ 
pears  more  fully  in  Subpart  A,  interpre¬ 
tations  in  this  bulletin  with  respect  to 
provisions  of  the  Act  discussed  are  of¬ 
ficial  Interpretations  upon  which  reli¬ 
ance  may  be  placed  and  which  will  guide 
the  Secretary  of  Labor  and  the  Admin¬ 
istrator  in  the  performance  of  their  du¬ 
ties  under  the  Act.  ’The  exemptions  pro¬ 
vided  in  section  13(a)  (6)  of  the  Act  for 
employees  employed  in  agriculture  is  not 
discus^  in  this  subpart  except  in  its 
relation  to  section  13(a)  (14) .  ’The  mean¬ 
ing  and  application  of  the  section 
13(a)(6)  exemption  is  fully  considered 
in  Subpart  D  of  this  Part  780. 

§  780.301  Slatutor>  provision. 

Section  13(a)  (14)  of  the  Fair  Labor 
Standards  Act  exempts  from  the  mini¬ 
mum  wage  requirements  of  section  6  of 
the  Act  and  from  the  overtime  provisions 
of  seetton  7 : 
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Any  agricultiml  employee  employed  In  the 
growing  and  harrestl^  of  shade-grown  to¬ 
bacco  who  Is  engaged  in  the  processing  (In¬ 
cluding,  but  not  limited  to,  drying,  curing, 
fermenting,  bulking,  rebulklng,  sorting, 
grading,  aging,  and  baling)  of  such  tobacco, 
prior  to  the  stemming  process,  fcM:  use  as 
cigar  wrapper  tobacco. 

§  780.502  Legislative  history  of  exemp¬ 
tion. 

The  exemption  for  shade-grown  to¬ 
bacco  workers  was  added  to  the  Act  by 
the  Fair  Labor  Standards  Amendments 
of  1961.  The  intent  of  the  committee 
which  inserted  the  provision  in  the 
amendments  which  were  reported  to  the 
House  (see  H.  Kept.  No.  75,  87th  Cong., 
first  sess.,  p.  29)  was  to  exclude  from 
the  minimum  wage  and  overtime  re¬ 
quirements  of  the  Act  “employees  en¬ 
gaged  prior  to  the  stemming  process  in 
processing  shade-grown  tobacco  for  use 
as  cigar  wrapper  tobacco,  but  only  if  the 
employees  were  employed  in  the  growing 
and  harvesting  of  such  tobacco”.  The 
Repxirt  also  pointed  out  that  "such  op¬ 
erations  were  assumed  to  be  exempt 
prior  to  the  case  of  Mitchell  v.  Budd, 
350  n.S.  473  (1956),  as  a  continuation  of 
the  agricultural  process  occurring  in  the 
vicinity  where  the  tobacco  was  grown”. 
The  original  provision  in  the  House- 
paSsed  bill  was  in  the  form  of  an  amend¬ 
ment  to  the  Act’s  definition  of  agricul¬ 
ture.  In  that  form,  it  would  have  al¬ 
tered  the  effect  of  the  Supreme  Court’s 
decision  in  the  case  of  Mitchell  v.  Budd, 
cited  above,  by  bringing  the  described 
employees  imder  the  exemption  provided 
for  agriculture  in  section  13(a)(6)  of 
the  Act.  (H.  Kept.  No.  75,  p.  26,  and  H. 
Rept.  No.  327,  p.  17,  87th  Cong.,  first 
sess.)  The  Conference  Committee,  in 
changing  the  provision  to  provide  a  sep¬ 
arate  exemption,  made  it  clear  that  it 
was  "not  intended  by  the  committee  of 
conference  to  change  •  •  •  by  the  ex¬ 
emption  for  employees  engaged  in  the 
named  operations  on  shade-grown  to¬ 
bacco  the  application  of  the  Act  to  any 
other  employees.  Nor  is  it  intended  that 
there  be  any  implication  of  disagreement 
W  the  conference  conunittee  with  the 
principles  and  tests  governing  the  ap¬ 
plication  of  the  present  agricultural  ex¬ 
emption  as  enunciated  by  the  courts.” 
(H.  Rept.  No.  327,  supra,  p.  18.) 

§  780.503  What  determines  the  appli¬ 
cation  of  the  exemption. 

’The  application  of  the  section  13(a) 
(14)  exemption  depends  upon  the  nature 
of  the  work  performed  by  the  Individual 
employee  for  whom  exemption  is  sought 
and  not  upon  the  character  of  the  work 
of  the  employer.  A  determination  of 
whether  an  employee  is  exempt  there¬ 
fore  requires  an  examination  of  that 
employee’s  duties.  Some  employees  of  the 
employer  may  therefore  be  exempt  while 
others  may  not. 

Rkquirehxnts  roR  Exemption 

§  780.504  Basic  conditions  of  exemp¬ 
tion. 

Under  section  13(a)  (14)  of  the  Act 
all  the  following  conditions  must  be  met 
in  order  for  the  exemption  to  apply  to 
an  employee; 


(a)  He  must  work  on  “shade-grown 
tobacco.” 

(b)  He  must  be  an  “agrlctUtural  em¬ 
ployee”  employed  “in  the  growing  and 
harvesting”  of  shade-grown  tobacco. 

(c)  He  must  be  engaged  “in  the  proc¬ 
essing  *  *  *  of  such  tobacco”  and  this 
processing  must  be  both  “prior  to  the 
stemming  process”  and  to  prepare  the 
tobacco  “for  use  as  cigar  wrapper  to¬ 
bacco.”  These  requirements  are  discussed 
in  the  following  sections  of  this  subpart. 

Shadx-Orown  Tobacco 

§  780.505  Definition  of  ‘‘shade-grown 
tobacco.” 

Shade-grown  tobacco  to  which  the 
exemption  applies  is  Connecticut  Valley 
Shade-Grown  UJ5.  Type  61  and  Georgia- 
Florlda  Shade-Grown  UB.  Type  62. 

§  780.506  Dependence  of  exemption  on 
shade-grown  tobacco  operations. 

The  exemption  provided  by  section 
13(a)  (14)  of  the  Act  is  Umit^  to  the 
performance  of  certain  operations  with 
respect  to  the  specified  commodity, 
shade-grown  tobacco.  Work  in  connec¬ 
tion  with  any  other  kind  of  tobacco,  or 
any  other  commodity,  including  any 
other  farm  product,  is  not  exempt  imder 
this  section.  An  emplojree  must  an  ag¬ 
ricultural  employee  variously  employed 
in  the  growing  and  harvesting  of  “shade- 
grown  tobacco”  and  in  the  described 
processing  of  “such  tobacco”  in  order 
that  the  section  13(a)  (14)  exemption 
may  apply. 

§  780.507  “Such  tobacco.” 

To  be  within  the  exemption,  the  proc¬ 
essing  activities  with  respect  to  shade- 
grown  tobacco  must  be  performed  by  an 
employee  who  has  been  employed  in 
growing  and  harvesting  “such  tobacco.” 
The  term  “such  tobacco”  clearly  is 
limited  to  the  specified  type  of  tobacco 
named  in  the  section,  that  is,  shade- 
grown  tobacco.  While  a  literal  interpre¬ 
tation  of  the  term  “such  tobacco”  might 
lead  to  a  conclusion  that  the  exemption 
extends  only  to  the  processing  of  the 
tobacco  which  the  employee  grew  or  har¬ 
vested,  it  appears  from  the  legislative 
history  that  the  intent  was  to  extend  the 
exemption  to  the  processing  of  such 
tobacco  which  may  be  viewed  “as  a  con¬ 
tinuation  of  the  agricultural  process,  oc¬ 
curring  in  the  vicinity  where  the  tobacco 
was  grown.”  (H.  Rept.  75,  87th  Cong., 
first  sess.,  p.  26.)  Thus,  it  appears  that 
the  term  “such  tobacco”  has  reference  to 
the  local  cn^  of  shade-grown  tobacco, 
raised  by  other  local  growers  as  well  as 
by  the  processor,  and  which  is  being 
processed  as  a  continuation  of  the  grow¬ 
ing  and  harvesting  of  such  crop  in  the 
vicinity. 

§  780.508  Application  of  the  exemption. 

(a)  As  indicated  in  §  780.504,  an  em¬ 
ployee  qualifies  for  exemption  under 
section  13(a)  (14)  only  if  he  is  an  agri¬ 
cultural  employee  employed  in  the  grow¬ 
ing  and  harvesting  of  shade-grown 
tobacco  and  is  engaged  in  the  processing 
of  such  tobacco.  However,  both  opera¬ 
tions  do  not  have  to  be  performed  during 
the  same  workweek.  Section  13(a)  (14)  of 


the  Act  is  intended  to  exempt  any  agri¬ 
cultural  employee  from  the  minimum 
wage  and  overtime  provisions  of  the  Act 
in  any  workweek  when  he  is  employed 
in  the  growing  and  harvesting  of  shade- 
grown  tobacco,  irrespective  of  the  pro¬ 
visions  of  section  13(a)  (6)  and  whether 
or  not  in  such  workweek  he  is  also 
engaged  in  the  processing  of  the  tobacco 
as  described  in  section  13(a)  (14).  The 
exemption  would  also  apply  in  any  work¬ 
week  in  which  the  employee,  who  grew 
and  harvested  shade- grown  tobacco,  is 
exclusively  engaged  in  such  processing. 

(b)  An  employee  so  employed  in  any 
workweek  is  considered  to  be  excluded 
from  the  “employee  wnployed  in  agri¬ 
culture”  whose  exemptirai  from  the  pay 
provisions  of  the  Act  is  grovemed  by  sec¬ 
tion  13(a)(6).  Therefore,  his  man-days 
of  exempt  labor  under  section  13(a)  (14) 
in  any  such  workweek  are  not  to  be 
counted  as  man-days  of  agricultural 
labor  within  the  meaning  of  section  3(u) 
of  the  Act  and  to  which  section  13(a)  (6) 
refers, 

(c)  However,  since  section  3  (u)  defines 
man-day  to  mean  “any  day  during  which 
an  employee  performs  any  agricultural 
labor  for  not  less  than  1  hour”  in  the 
case  of  an  employee  who  qualifies  for 
the  exemption  in  some  worieweeks  but 
not  in  others  imder  section  13(a)  (14), 
all  such  man-days  of  his  agricultural 
labor  in  the  workweeks  when  he  is  not 
exempt  under  section  13(a)  (14)  will  be 
counted.  In  this  connection,  the  perform¬ 
ance  of  some  agricultural  work  which 
does  not  relate  to  shade-grown  tobacco 
by  an  agricultural  employee  of  a  grower 
of  such  tobacco  will  not  be  considered  as 
the  performance  of  nonexempt  work 
outside  the  section  13(a)  (14)  exemptiem 
in  any  workweek  in  which  such  an  em¬ 
ployee  is  employed  by  such  an  employer 
in  the  growing  and  harvesting  of  such 
tobacco  or  in  its  processing  prior  to  stem¬ 
ming,  or  both,  and  engages  in  other  ag¬ 
ricultural  work  only  incidentally  or  to 
an  insubstantial  extent. 

§  780.509  Agriculture.  • 

’The  definition  of  “agriculture,”  as  con¬ 
tained  in  section  3(f)  of  the  Act.  is  dis¬ 
cussed  in  Subpart  B  of  this  Part  780.  The 
principles  there  discussed  should  be  re¬ 
ferred  to  as  guides  to  the  meaning  of 
the  terms  “agricultural  employee”  and 
“growing  and  harvesting”  as  used  in 
sectiim  13(a)  (14). 

§  780.510  “Any  agricultural  employee.” 

The  section  13(a)  (14)  exemption  ap¬ 
plies  to  “any  agricultural  employee”  who 
is  employed  in  the  specified  activities. 
’The  term  “any  agricultural  employee” 
includes  not  only  agricultural  employees 
of  the  tobaoco  grower  but  also  such  em¬ 
ployees  of  other  farmers  or  independent 
contractors.  “Any  agricultural  employee” 
employed  in  the  growing  and  harvesting 
of  shade-grown  tobacco  will  qualify  for 
exemption  if  he  engages  in  the  qjeclfied 
processing  operations.  The  use  of  the 
word  “agricultural”  before  “employee” 
makes  it  i^parent  that  separate  consid¬ 
eration  must  be  given  to  whether  an  em¬ 
ployee  is  an  “agricultural  employee”  and 
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to  whether  he  is  employed  in  the  spec¬ 
ified  “growing  and  harvesting’’  within 
the  meaning  of  the  Act. 

§  780.511 .  Meaning  of  “agricultural  em¬ 
ployee.” 

An  “agricultural  employee,”  for  pur¬ 
poses  of  sectl<m  13(a)  (14),  may  be  de¬ 
fined  as  an  employee  ^ployed  in  ac¬ 
tivities  which  are  included  in  the  deflni- 
ticxi  of  “agriculture”  in  section  3(f)  of 
the  Act  (see  S  780.103),  and  who  is  em¬ 
ployed  in  these  activities  with  sufficient 
regularity  or  continuity  to  characterize 
him  as  a  person  who  engages  in  them  as 
an  occupaticm.  Isolated  or  sporadic, in¬ 
stances  of  engagement  by  an  employee 
in  activities  defined  as  “agriculture” 
would  not  ordinarily  establish  that  he 
is  an  “agricultural  employee.”  His  en¬ 
gagement  in  agriculture  should  be  suffi- 
cioatly  substantial  to  demonstrate  some 
dedication  to  agricultural  work  as  a 
means  of  hvelihood. 

§  780.512  “Employed  in  the  growing 
and  harvesting.” 

Section  13(a)  (14)  exempts  processing 
operations  on  shade-grown  tobacco  only 
when  performed  by  agricultural  em¬ 
ployees  “employed  in  the  growing  and 
harvesting”  of  such  tobacco.  The  use  of 
the  term  “and”  in  the  phrase  “growing 
and  harvesting”  may  be  in  recognition 
of  the  fact  that  in  the  raising  of  shade- 
grown  tobacco  the  two  operations  are 
typically  intermingled;  however,  it  is  not 
considered  that  the  word  “and”  would 
preclude  a  determination  on  the  partic¬ 
ular  facts  that  an  employee  is  qualified 
for  the  exemption  if  he  is  employed  only 
in  “growing”  or  only  in  “harvesting.” 
Employment  in  work  other  than  growing 
and  harvesting  of  shade-grown  tobacco 
will  not  satisfy  the  requirement  that  the 
employee  be  employed  in  growing  and 
harvesting,  even  if  such  work  is  on 
shade-grown  tobacco  and  constitutes 
“agriculture”  as  defined  in  section  3(f) 
of  the  Act.  For  example,  delivery  of  the 
tobacco  by  an  employee  of  the  farmer 
to  the  receiving  platform  of  the  bulking 
plant  would  be  a  “delivery  to  market” 
included  in  “agriculture”  when  per¬ 
formed  by  the  farmer  as  an  incident  to 
or  in  conjunction  with  his  farming  op¬ 
erations  (Mitchell  V.  Budd,  350  UB.  473) , 
but  it  would  not  be  part  of  “growing  and 
harvesting.” 

§  780.513  Wliat  employment  in  growing 
and  harvesting  is  sufficient. 

To  qualify  for  exemption  the  employee 
must  be  one  of  those  who  “were  em¬ 
ployed  in  the  growing  and  harvesting 
of  such  tobacco”  (H.  Kept.  No.  75,  87th 
Cong.,  First  sess.,  p.  29)  and  one  whose 
proce^ng  work  could  be  viewed  as  a 
“continuatitm  of  the  agricultural  process, 
occurring  in  the  vicinity  where  the  to¬ 
bacco  was  grown.”  (Ibid.  p.  26.)  ’This  ap¬ 
pears  to  require  that  such  employment 
be  in  connection  with  the  crop  of  shade- 
grown  tobacco  which  is  being  processed; 
it  aiH>e&n5  to  preclude  an  emi^oyee  who 
has  had  no  such  emplo3ment  in  the  cur¬ 
rent  crop  seastm  from  qualifjdng  for  this 
exemption  even  if  in  some  past  season  he 


was  employed  in  growing  and  harvesting 
such  tobacco.  Bona  fide  employment  in 
growing  and  harvesting  shade-grown  to¬ 
bacco  would  also  appear  to  be  necessary. 
An  attempt  to  qualify  an  employee  for 
the  processing  exemption  by  sending  him 
to  the  fields  for  growing  or  harvesting 
work  for  a  few  hours  or  days  would  not 
establish  the  bona  fide  employment  in 
growing  and  harvesting  contemplated  by 
the  Act.  It  would  not  seem  sufficient  that 
an  employee  has  been  engaged  in  grow¬ 
ing  or  harvesting  operations  only  occa¬ 
sionally  or  casually  or  incidentally  for  a 
small  fraction  of  his  work  time.  (See 
Walling  V.  Haden,  153  F.  2d  196.)  Em¬ 
ployment  for  a  significant  period  in  the 
current  crop  season  or  on  some  regular 
recurring  basis  during  this  season  would 
appear  to  be  necessary  before  an  agri¬ 
cultural  employee  could  reasonably  be 
described  as  (xie  “employed  in  the  grow¬ 
ing  and  harvesting  of  shade-grown  to¬ 
bacco.”  ’The  determination  in  a  doubtful 
csae  will,  therefore,  require  a  careful  ex¬ 
amination  and  consideration  of  the 
particular  facts. 

§  780.514  “Growing”  and  “harvesting.” 

The  general  meaning  of  “growing”  and 
“harvesting”  of  agricultural  commodities 
is  explained  in  §S  780.117  and  780.118  of 
Subpart  B  of  this  Part  780,  where  the 
mesming  of  these  terms  as  used  in  the 
Act’s  definition  of  agriculture  is  fully  dis¬ 
cussed.  As  there  indicated,  these  terms 
include  the  actual  raising  of  the  crop 
and  the  (^rations  customarily  per¬ 
formed  in  connection  with  the  removal 
of  the  crops  by  the  farmer  from  their 
growing  position,  but  do  not  extend  to 
operations  subs^uent  to  and  imcon- 
nected  with  the  actual  process  whereby 
the  agricultural  commodities  are  severed 
from  their  attachment  to  the  soil.  Thus, 
while  transportation  to  a  concentration 
point  on  the  farm  may  be  included,  “har¬ 
vesting”  never  extends  to  transportation 
or  other  operations  off  the  farm.  The 
“growing”  of  shade-grown  tobacco  Is 
considered  to  include  such  work  as  pre¬ 
paring  the  soil,  planting,  irrigating,  fer¬ 
tilizing,  and  other  activities.  ’This  tsnpe 
of  tobacco  requires  special  cultivati(»i 
and  is  grown  in  fields  that  are  com¬ 
pletely  enclosed  and  covered  with 
cheesecloth  shade.  The  leaves  of  the 
plant  are  picked  in  stages,  as  they 
mature.  The  leaves  are  taken  imme¬ 
diately  to  a  tobacco  bam,  located  on  the 
farm,  where  they  are  strung  on  sticks 
and  dried  by  heat.  Before  the  drying 
process  is  completed,  the  leaves  are  al¬ 
lowed  to  absorb  moisture.  Then  they  are 
dried  again.  It  is  not  imtil  the  end  of  this 
dndng  operation  that  the  leaves  are 
packed  in  boxes  and  taken  from  the  farm 
to  a  building  plant  for  further  processing 
(see  MitcheU  v.  Budd,  350  U.S.  473) .  Un¬ 
der  the  gmeral  principles  stated  above, 
“harvesting”  of  shade-grown  tobacco  is 
considered  to  include  the  removal  of  the 
tobacco  leaves  from  the  plant  and  mov¬ 
ing  the  tobacco  from  the  field  to  the  dry¬ 
ing  bam  on  the  farm,  together  with  the 
perfonnance  of  other  work  as  a  necessary 
part  of  such  operations.  Subsequent  op- 
eraticxis  such  as  the  drying  of  the  tobacco 


in  the  bam  on  the  farm  and  packing  of 
the  tobacco  for  transportation  to  the 
bulking  plant  are  not  included  in 
“harvesting.” 

Exempt  Processing 

§  780.515  Processing  requirements  of 
section  13(a)  (14). 

When  it  has  been  determined  that  an 
employee  is  an  “agricultural  employee 
employed  in  the  growing  and  harvesting 
of  shade-grown  tobacco,”  to  whom  sec¬ 
tion  13(a)  (14)  of  the  Act  may  apply,  it 
then  becomes  necessary  to  ascertain 
whether  he  is  “engaged  in  the  processing 
•  •  •  of  such  tobacco,  prior  to  the  stem¬ 
ming  process,  for  use  as  (Tigar-wrapper 
tobacco.” 

§  780.516  “Prior  to  the  stemming 
process.” 

’The  exemptiOTi  provided  by  section 
13(a)  (14)  applies  only  to  employees 
whose  proce^ng  operations  on  shade- 
grown  tobacco  are  i>erformed  “prior  to 
the  steimnlng  process.”  (See  H.  Rept.  No. 
75,  87th  Cong.,  first  sess.,  p.  26.)  This 
means  that  an  employee  engaged  in 
stemming,  the  removal  of  the  midrib 
from  the  tobacco  leaf  (McComb  v. 
Puerto  Rico  Tobacco  Marketing  Co-op. 
Ass’n.,  80  F.  SuiH>.  953,  affirmed  181  F.  2d 
697) ,  or  in  any  operations  on  the  tobacco 
which  are  performed  after  stemming  has 
begun  will  not  come  within  the  exemp¬ 
tion.  Stemming  and  all  subsequent  op¬ 
erations  are  nonexempt  work. 

§  780.517  “For  use  as  Cigar-wrapper 
tobacco.” 

The  phrase  “for  use  as  Cigar-wrapper 
tobacco”  limits  the  type  of  end  product 
which  may  be  produced  by  the  exempt 
operatiems.  As  its  name  indicates.  Cigar- 
wrapper  tobacco  is  used  as  a  Cigar  wrap¬ 
per  and  is  distinguished  from  other  types 
of  tobacco  which  serve  other  purposes 
such  as  filler,  pipe,  chewing,  and  other 
kinds  of  tobat^.  Normally,  shade-grown 
tobacco  is  used  only  for  cigar  wrappers. 
However,  if  the  tobacco  is  not  being 
processed  by  the  employer  for  such  spe¬ 
cific  and  limited  use,  the  employe^  is  not 
engaged  in  exempt  processing  operations. 

§  780.518  Exempt  prorcs^ing  opera¬ 
tions. 

’The  processing  operations  under  sec¬ 
tion  13(a)  (14)  include,  but  are  not  lim¬ 
ited  to,  “drying,  curing,  fermenting, 
bulking,  rebulking,  sorting,  grading, 
aging,  and  baling”  of  the  shade-grown 
tobacco.  As  previously  noted,  these  opera¬ 
tions  are  exempt  only  if  perform^  on 
shade-grown  tobacco  prior  to  the  stem¬ 
ming  process  to  prepare  the  tobacco  for 
use  as  cigar  wrapper  tobacco. 

§  780.519  C^neral  scope  of  exempt  op¬ 
erations. 

All  operations  normally  performed  in 
the  processing  of  shade-grown  tobacco 
for  use  as  cigar  wrapper  tobacco,  if  per¬ 
formed  prior  to  the  stemming  process 
and  for  such  use,  are  included  in  the  ex¬ 
emption.  As  a  whole,  this  processing  sub¬ 
stantially  changes  the  physical  properties 
and  chemical  content  of  the  tobacco. 
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improves  its  color,  increases  its  combus¬ 
tibility,  and  eliminates  the  rawness  and 
harshness  of  the  freshly  cured  leaf.  In 
the  process  the  leaves  are  piled  in  “bulks” 
of  about  4,000  pounds  each  to  undergo 
a  “sweating”  or  fermentation”  process 
in  which  temperature  and  humidity  are 
carefully  controlled.  Proper  heat  control 
includes,  among  other  things,  breaking 
up  the  bulk,  redistributing  the  tobacco, 
and  adding  water.  Proper  fermentation 
or  aging  requires  the  bulk  to  be  recon¬ 
structed  several  times.  This  bulking  proc¬ 
ess  may  last  from  4  to  8  months.  Whm 
the  tobacco  is  properly  dried,  ciired,  fer¬ 
mented,  and  aged,  it  is  moved  to  long 
tables  where  the  leaves  are  individually 
graded  and  sorted,  after  which  they  are 
tied  in  bundles  called  “hands”  of  about 
30  to  35  leaves  each,  which  are  then  baled 
for  shipment.  Equipment  required  for  the 
work  may  Include  a  steam-heated  plant, 
platforms,  thermometerc,  bulk  covers, 
baling  boxes  and  presses,  baling  mats  and 
packing,  sorting,  and  grading  tables.  (See 
Mitchell  V.  Budd,  350  U.S.  473,  475.)  Em¬ 
ployees  performing  any  part  of  this  proc¬ 
essing  prior  to  the  stemming  process,  in¬ 
cluding  the  operations  named  in  section 
13(a)  (14).  may  come  within  the  exemp¬ 
tion  if  they  are  otherwise  qtialified  and 
if  the  tobaoco  on  which  they  work  is 
being  processed  for  use  as  cigar  wrapper 
tobacco. 

§  780.520  Particular  operations  which 
may  he  exempt. 

(a)  General.  Section  13(a)  (14)  lists 
a  niunber  of  operations  as  being  included 
in  the  processing  of  shade-grown  tobacco. 
Some  of  these  are,  and  others  are  not, 
themselves  “processing”  in  the  sense  that 
performance  of  the  operations  changes 
the  nattu^l  form  of  the  commodity  on 
which  it  is  performed.  All  of  the  opera¬ 
tions  named  and  described  in  paragraph 

(b)  of  this  section,  however,  are  a  neces¬ 
sary  and  integral  part  of  the  overall 
process  of  preparing  shade-grown  to¬ 
bacco  for  use  as  cigar  wrapper  tobacco 
and,  when  performed  as  part  of  that 
process  and  prior  to  stemming  of  the  to¬ 
bacco,  by  an  employee  qualified  linder 
the  terms  of  the  section,  will  provide 
the  basis  for  his  exemption  from  the 
minimum  wage  and  overtime  provisions 
of  the  Act. 

(b)  Particular  operations — (1)  Drying. 
Drying  includes  the  removal  or  lowering 
of  the  moisture  content  of  the  tobacco, 
whether  by  natural  means  or  by  exposure 
to  heat  from  ovens,  furnaces,  etc. 

(2)  Curing.  Curing  includes  removing 
the  tobacco  to  the  curing  shed  or  bam 
and  stringing  the  tobacco  over  slats. 

(3)  Fermenting.  Fermenting  includes 
the  operations  controlling  the  chemical 
changes  which  take  place  in  the  tobacco 
as  the  result  of  bulking  and  rebulking. 

(4)  Bulking.  Bulking  includes  piling 
the  tobacco  in  piles  or  bulks  of  about 
4,000  pounds  each  for  the  purpose  of 
fermenting  the  tobacco. 

(5)  Rebulking.  Rebulking  includes  the 
breaking  down  of  the  tobacco  bulks  or 
piles  and  rearranging  them  so  that  the 
tobacco  on  the  inside  will  be  placed  on 


the  outside  of  the  bulk  and  tobacco  on 
the  outside  will  be  placed  inside. 

(6)  Sorting.  Sorting  Includes  segrega¬ 
tion  of  the  tobacco  leaves  in  connection 
with  the  grading  and  classifying  of  the 
cured  tobacco. 

(7)  Grading.  Grading  includes  sorting 
or  classifying  as  to  size  and  quality. 

(8)  Aging.  Aging  includes  the  ciuing 
process  brought  about  by  bulking. 

(9)  Baling.  Baling  includes  the  tying 
of  the  tobacco  into  “hands”  and  placing 
them  in  bales  for  shipment. 

§  780.521  Other  processing  operations. 

The  language  of  the  section,  namely, 
“including,  but  not  limited  to,”  extends 
the  exemption  for  processing  to  include 
other  operations  in  the  processing  of 
shade-grown  tobacco  besides  those  speci¬ 
fically  enumerated.  These  additional 
operations  include  only  those  which  are 
a  necessary  and  integral  part  of  prepar¬ 
ing  the  shade-grown  tobacco  for  use  as 
cigar  wrapper  tobacco.  These  additional 
operations,  like  those  enumerated  in  sec¬ 
tion  13(a)  (14) ,  must  be  performed  before 
the  tobacco  has  been  stemmed.  Stem¬ 
ming  work  and  further  work  on  the 
tobacco  after  stemming  has  been  per¬ 
formed  are  nonexempt. 

§  780.522  Nonprocessing  employees. 

Only  those  employees  who  actually  en¬ 
gaged  in  the  growing  and  harvesting  of 
shade-grown  tobacco  and  the  specified 
exempt  processing  activities  are  exempt. 
Clerical,  maintenance  and  custodial 
workers  are  not  included. 

Subpart  G— Employment  in  Agricul¬ 
ture  and  Livestock  Auction  Opera¬ 
tions  Under  the  Section  13(b)(13) 

Exemption 

Introductory 

§  780.600  Scope  and  significance  of  in¬ 
terpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
Subpart  O  together  constitute  the  offi¬ 
cial  interpretative  bulletin  of  the  Depart¬ 
ment  of  Labor  with  respect  to  the  mean¬ 
ing  and  application  of  section  13(b)  (13) 
of  the  Fair  Labor  Standards  Act  of  1938, 
as  amended.  This  section  provides  an  ex¬ 
emption  from  the  overtime  pay  provi¬ 
sions  of  the  Act  for  certain  employees 
who,  in  the  same  workweek,  are  employed 
by  a  farmer  in  agriculture  and  also  in  the 
farmer’s  livestock  auction  operations.  As 
appears  more  fully  in  Subpart  A  of  this 
part,  interpretations  in  this  bulletin  with 
respect  to  provisions  of  the  Act  discussed 
are  official  interpretations  upon  which 
reliance  may  be  placed  and  vhich  will 
guide  the  Secretary  of  Labor  and  the 
Administrator  in  the  performance  of 
their  duties  under  the  Act.  The  general 
exemptions  provided  in  sections  13(a)  (6) 
and  13(b)  (12)  of  the  Act  for  employees 
employed  in  agriculture  are  not  discussed 
in  this  subpart  except  in  its  relation  to 
section  13(b)  (13).  The  meaning  and  ap¬ 
plication  of  these  exemptions  are  fully 
considered  in  Subparts  D  and  E  of  this 
Part  780. 


§  780.601  Statutory  provision. 

Section  13(b)  (13)  of  the  Fair  Labor 
Standards  Act  exempts  frmn  the  over¬ 
time  provisions  of  section  7 : 

Any  employee  with  respect  to  his  em¬ 
ployment  in  agriculture  by  a  farmer,  not¬ 
withstanding  other  employment  of  such 
employee  in  connection  with  livestock  auc¬ 
tion  operations  in  which  such  farmer  is  en. 
gaged  aa  an  adjunct  to  the  raising  of 
livestock,  either  on  bis  own  account  or  in 
conjunction  with  other  farmers,  if  such  em¬ 
ployee  (A)  is  primarily  employed  during  bis 
workweek  in  agriculture  by  such  farmer,  and 
(B)  is  paid  for  bis  employment  in  connection 
with  such  livestock  auction  operations  at  a 
wage  rate  not  less  than  that  prescribed  by 
section  6(a)(1). 

§  780.602  General  explanatory  state¬ 
ment. 

Ordinarily,  as  discussed  in  Subparts  D 
and  E  of  this  Part  780,  an  employee  who 
in  the  same  workweek  engages  in  work 
which  is  exempt  as  agriculture  under  sec¬ 
tion  13(a)(6)  or  13(b) (12)  of  .the  Act 
and  also  performs  nonexempt  work  to 
which  the  Act  applies  is  not  exempt  in 
that  week  (S  780.11).  Employees  of  a 
farmer  are  not  employed  in  work  exempt 
as  “agriculture”  while  engaged  in  live¬ 
stock  auction  operations  in  which  the 
livestock  offered  at  auction  includes  live¬ 
stock  raised  by  other  fanners  (Mitchell 
V.  Hunt,  263  F.  2d  913)  (C.A.  5) ;  Heams- 
berger  v.  Gillespie,  435  F.  2d  926  (CJt. 
8).  However,  under  section  13(b)  (13)  an 
employee  who  is  employed  by  a  farmer 
in  agriculture  as  well  as  in  livestock  auc¬ 
tion  operations  in  the  same  workweek 
will  not  lose  the  overtime  exemption  for 
that  workweek,  if  certain  cemditions  are 
met.  These  conditions  and  their  meaning 
and  application  are  discussed  in  this 
subpart. 

Requirements  for  Exemption 

§  780.603  What  determines  application 
of  exemption. 

’The  application  of  the  section  13(b) 
(13)  exemption  depends  largely  upon  the 
nature  of  the  work  performed  by  the 
individual  employee  for  whom  exemp¬ 
tion  is  sought.  The  character  of  the  em¬ 
ployer’s  business  also  determine  the  ap¬ 
plication  of  the  exemption.  Whether  an 
employee  is  exempt  therefore  depends 
upon  his  duties  as  well  as  the  nature  of 
the  employer’s  activities.  Some  em¬ 
ployees  of  the  employer  may  be  exempt 
in  some  weeks  and  others  may  not. 

§  780.604  General  requirements. 

’The  general  requirements  for  exemp¬ 
tion  imder  section  13(b)  (13)  are  as  fol¬ 
lows: 

(a)  Employment  of  the  employee  “pri¬ 
marily”  in  agriculture  in  the  particular 
workweek. 

(b)  ’This  primary  emplojmient  by  a 
farmer. 

(c)  Engagement  by  the  farmer  in  rais¬ 
ing  livestock. 

(d)  Engagement  by  the  fanner  in  live¬ 
stock  auction  operations  “as  an  adjtmct 
to”  the  raising  of  livestock. 

(e)  Payment  of  the  minimum  wage  re¬ 
quired  by  section  6(a)(1)  of  the  Act  for 
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all  hours  spent  in  livestock  auction  work 
by  the  employee. 

These  requirements  will  be  separately 
discussed  in  the  following  sections  of  this 
subpart. 

§  780.605  Employment  in  agriculture. 

One  requirement  for  exemption  is  that 
the  employee  be  employed  in  “agricul- 
ttu^/'  "Agriculture,"  as  used  in  the  Act, 
is  defined  in  section  3(f)  as  follows: 

(f)  “Agricultme”  includes  fanning  In  all 
its  branches  and  among  other  things  includes 
the  cultivation  and  tillage  of  the  soil,  dairy¬ 
ing,  the  production,  cultivation,  growing,  and 
harvesting  of  any  agricultural  or  horticul¬ 
tural  commodities  (including  commodities 
defined  as  agricultural  commodities  in  sec¬ 
tion  15(g)  of  the  Agricultural  Marketing  Act, 
as  amended),  the  raising  of  livestock,  bees, 
fur-bearing  animals,  or  poultry,  and  any 
practices  (including  any  forestry  or  lumber¬ 
ing  operations)  performed  by  a  farmer  or 
on  a  farm  as  an  incident  to  or  In  conjunction 
with  such  farming  operations,  including 
preparation  for  market,  delivery  to  storage 
or  to  market  or  to  carriers  for  transporta¬ 
tion  to  market. 

An  employee  meets  the  tests  of  being  em¬ 
ployed  in  agriculture  when  he  either  en¬ 
gages  in  any  one  or  more  of  the  branches 
of  farming  listed  in  the  first  part  of  the 
above  definition  or  performs,  as  an  em¬ 
ployee  of  a  farmer  or  on  a  farm,  prac¬ 
tices  incident  to  such  fanning  operatitHis 
as  mentioned  In  the  second  part  of  the 
definiticm  (Farmers  Reservoir  b  Irriga¬ 
tion  Co.  V.  McComb,  337  UJ3.  755).  The 
exemption  applies  to  “any  employee"  of  a 
farmer  whose  employment  meets  the 
tests  for  exempti(xi.  Accordingly,  any  em¬ 
ployee  of  the  farmer  who  is  employed  in 
“agriculture,"  Including  laborers,  clerical, 
maintenance,  and  custodial  employees, 
harvesters,  dairy  workers,  and  others 
may  qualify  for  the  exemption  under  sec¬ 
tion  13(b)  (13)  if  the  other  craiditions  of 
the  exemption  are  met. 

§  780.606  Interpretation  of  term  “agri¬ 
culture.” 

Section  3(f)  of  the  Act,  which  defines 
“agriculture,"  has  been  extensively  inter¬ 
preted  by  the  Department  of  Labor  and 
the  courts.  Subpart  B  of  this  Part  780 
contains  those  interpretations  which 
have  full  application  in  construing  the 
term  “agriculture"  as  used  in  the  13(b) 
(13)  exemption. 

§  780.607  “Primarily  employed"  in 
agriculture. 

Not  only  must  the  employee  be  em¬ 
ployed  in  agriculture,  but  he  must  be 
“primarily”  so  employed  during  the  par¬ 
ticular  workweek  or  weeks  in  which  the 
13(b)  (13)  exemptiixi  is  to  be  applied.  The 
word  “primarily"  may  be  ccoisidered  to 
mean  chiefiy  or  principally  (Agnew  v. 
Board  of  Governors,  153  F.  2d  785) .  This 
interpretation  is  consistent  with  the  view, 
expressed  by  the  sponsor  of  the  exemp¬ 
tion  at  the  time  of  its  adoption  rni  the 
floor  of  the  Senate  (107  Ccmg.  Rec.  (daily 
ed..  April  19,  1961)  p.  5879),  that  the 
word  means  “most  of  his  time."  The  De¬ 
partment  of  Labor  will  consider  that  an 
employee  who  spends  more  than  one- 
half  of  his  hours  worked  in  the  particu¬ 


lar  workweek  in  agriculture,  as  defined 
in  the  Act.  is  “primarily"  employed  in 
agriculture  during  that  week. 

§  780.608  “During  his  woikweck.” 

Section  13(b)  (13)  specifically  requires 
that  the  unit  of  time  to  be  used  in  de¬ 
termining  whether  an  employee  is  pri¬ 
marily  employed  in  agriculture  is  “during 
his  workweek."  The  employee’s  own 
workweek,  and  not  that  of  any  other  per¬ 
son.  is  to  be  used  in  applying  the  exemp¬ 
tion.  The  employee’s  employment  must 
meet  the  “primarily"  test  in  each  work¬ 
week  in  which  the  exemption  is  applied 
to  him. 

§  780.609  Workweek  unit  in  applying 
the  exemption. 

The  unit  of  time  to  be  used  in  deter¬ 
mining  the  application  of  the  exemp¬ 
tion  to  an  employee  is  the  workweek. 
(See  Overnight  ’Transportation  Co.  v. 
Missel,  316  U.S.  572.)  A  workweek  is 
a  fixed  and  regularly  recurring  interval 
of  seven  consecutive  24-hour  periods.  It 
may  begin  at  any  hour  of  any  day  set 
by  the  employer  and  need  not  coincide 
with  the  calmdar  week.  Once  the  work¬ 
week  has  been  set  it  commences  each 
succeeding  week  on  the  same  day  and 
at  the  same  hour.  Changing  of  the  work¬ 
week  for  the  purp>ose  of  escaping  the 
requirements  of  the  Act  is  not  permitted. 

§  780.610  Workw«^k  exclusively  in 
exempt  work. 

An  employee  who  engages  exclusively 
in  a  workweek  in  duties  which  come 
within  the  exemption  under  section  13(b) 
(13)  and  is  paid  in  accordance  with  the 
requirements  of  that  exemption,  is  ex¬ 
empt  in  that  workweek  from  the  over¬ 
time  requirements  of  the  Act. 

§  780.611  Workweek  exclusively  in 
agriculture. 

In  any  workweek  in  which  the  em¬ 
ployee  works  exclusively  in  agriculture, 
•  performing  no  duty  in  respect  to  live¬ 
stock  auction  operations,  his  exemption 
for  that  week  is  determined  by  appli¬ 
cation  of  sections  13(a)(6)  and  13(b) 
(12)  to  his  activities.  (See  Subparts  D 
and  E  of  this  part.) 

§  780.612  Employment  by  a  “farmer.'’ 

A  further  requirement  for  exemption 
is  the  expressed  statutory  one  that  the 
employee  must  be  employed  in  agrictil- 
ture  by  a  “farmer." ‘Employment  by  a 
nonfarmer  will  not  qualify  an  employee 
for  the  exemption. 

§  780.613  “By  such  farmer.” 

’The  employee’s  primary  employment 
in  agriculture  during  the  exempt  week  is 
also  required  to  be  by  “such  farmer." 
’Ilie  phrase  “such  farmer”  refers  to  the 
particular  farmer  by  whom  the  employee 
is  employed  in  agriculttire  and  who  en¬ 
gages  in  the  livestock  auctirai  operations 
as  an  adjunct  to  his  raising  of  livestock. 
Even  if  an  employee  may  spend  more 
than  half  of  his  woric  time  in  a  work¬ 
week  in  agrictilture,  he  would  not  be  ex¬ 
empt  if  such  employment  in  agriculture 
were^ngaged  in  for  various  persons  so 
that  1^  than  the  primary  portion  of  his 


woiicweek  was  performed  in  his  employ- 
moit  in  agriculture  by  such  farmer. 
For  example,  an  employee  may  work  a 
60-hour  week  and  be  employed  in  agri¬ 
culture  for  50  of  those  hours,  of  which  20 
hours  are  worked  in  his  employment  by 
the  farmer  who  is  engsiged  in  the  live¬ 
stock  auction  operations,  the  other  30 
being  performed  for  a  neighboring 
farmer.  Although  this  employee  was  pri¬ 
marily  employed  in  agriculture  during 
the  workweek  he  is  not  exempt.  His  pri¬ 
mary  emplojrment  in  agriculture  was  not 
by  the  farmer  described  in  section  13(b) 
(13)  as  required. 

§  780.614  Definition  of  a  farmer. 

’The  Act  does  not  define  the  term 
“farmer."  Whether  an  employer  is  a 
“farmer"  within  the  meaning  of  section 
13(b)  (13)  must  be  determined  by  con¬ 
sideration  of  the  particular  facts,  keeping 
in  mind  the  purpose  of  the  exemption. 
A  full  discussion  of  the  meaning  of  the 
term  “farmer”  as  used  in  the  Act’s  defi¬ 
nition  of  agriculture  is  contained  in 
§3  780.130-780.133.  Generally,  as  indi¬ 
cated  in  that  discussion,  a  farmer  imder 
the  Act  is  one  who  engages,  as  an  occupa¬ 
tion,  in  farming  operations  as  a  distinct 
activity  for  the  purpose  of  producing  a 
farm  crop.  A  corporaticm  or  a  farmers’ 
cooperative  may  be  a  “farmer"  if  en¬ 
gaged  in  actual  farming  of  the  nature 
and  extent  there  indicated. 

§780.615  Raising  of  livestock. 

Livestock  auction  operations  are  with¬ 
in  the  13(b)  (13)  exemption  only  when 
they  are  conducted  as  an  adjunct  to  the 
raising  of  livestock  by  the  farmer.  ’The 
farmer  is  required  to  engage  in  the  rais¬ 
ing  of  livest(Kk  as  a  prerequisite  for  the 
exemption  of  an  employee  employed  in 
the  operations  describe  in  section  13 
(b)(13).  Engagement  by  the  farmer  in 
one  or  more  of  the  other  branches  of 
farming  will  not  meet  this  requirement. 

§  780.616  Operations  included  in  rais¬ 
ing  livestock. 

Raising  livestock  includes  such  opera¬ 
tions  as  the  breeding,  fattening,  fe^ng, 
and  care  of  domestic  animals  ordinarily 
raised  or  used  on  farms.  A  fuller  dis¬ 
cussion  of  the  meaning  of  raising  live¬ 
stock  is  contained  in  §§  780.119-780.122. 

§  780.617  Adjunct  livestock  auction  op¬ 
erations. 

The  livestock  auction  operations  re¬ 
ferred  to  in  section  13(b)  (13)  are  those 
engaged  in  by  the  farmer  “as  an  ad¬ 
junct"  to  the  raising  of  livestock.  This 
phrase  limits  the  relative  extent  to 
which  the  farmer  may  conduct  livestock 
auctions  and  claim  exemption  imder 
section  13(b)  (13).  To  qualify  under  the 
exemption  provision,  the  auction  opera¬ 
tions  should  be  an  established  part  of 
the  farmer’s  raising  of  the  livestock  and 
subordinate  to  it.  (Heamsberger  v.  Gil¬ 
lespie,  435  F.  2d  926  (CA.  8).)  The 
auction  operations  should  not  be  con¬ 
ducted  on  so  large  a  scale  as  to  pre¬ 
dominate  over  the  raising  of  livestock. 
The  livestock  auction  should  be  adjunct 
to  the  farmer’s  raising  of  livestock  not 
only  when  he  engages  in  it  on  his  own 
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account,  but  also  when  he  Joins  with 
other  farmers  to  hold  an  auction. 

§  780.618  “His  own  accounl”— “in  con¬ 
junction  with  other  farmers.” 

Under  the  terms  of  section  13(b)  (13). 
the  farmer  may  operate  a  livestock  auc¬ 
tion  solely  for  his  own  benefit  or  he  may 
join  with  “other  farmers”  to  auction 
livestock  for  their  mutual  benefit.  (See 
§  780.614  with  regard  to  the  definition 
of  “farmer.”)  Unless  the  auction  is  con¬ 
ducted  by  the  farmer  alone  or  with 
others  who  are  “farmers”  the  exemption 
does  not  apply. 

§  780.619  Work  “in  connection  with” 
livestock  auction  operations. 

An  employee  whose  agricultural  em- 
plo3anent  meets  the  tests  for  exemption 
may  engsige  in  “other”  employment  “in 
coimection  with”  his  employer’s  livestock 
auction  operations  under  the  conditions 
stated  in  section  13(b)  (13).  The  work 
which  an  employee  may  engage  in  under 
the  phrase  “in  connection  with”  Includes 
only  those  su:tivitles  which  are  a  nec¬ 
essary  incident  to  conducting  a  live¬ 
stock  auction  of  the  limited  type  per¬ 
mitted  imder  the  exemption.  Such  work 
as  transporting  the  livestock  and  caring 
for  it.  custodial,  maintenance,  and  cler¬ 
ical  duties  are  included.  Work  which 
cannot  be  considered  necessarily  inci¬ 
dent  to  the  livestock  auction  is  not 
exempt. 

§  780.620  Minimum  wage  for'  livestock 
auction  work. 

The  application  of  the  exemption  is 
further  determined  by  whether  another 
condition  has  been  met.  That  condition 
is  that  the  employee,  in  the  workweek 
in  which  he  engages  in  livestock  auction 
activities,  must  be  paid  at  a  wage  rate 
not  less  than  the  minimum  rate  required 
by  section  6(a)(1)  of  the  Act  for  the 
time  spent  in  livestock  auction  work. 
The  exemption  does  not  apply  unless 
there  is  pa3rment  for  all  hours  spent 
in  livestock  auction  work  at  not  less 
than  the  applicable  minimum  rate  pre¬ 
scribed  in  the  Act. 

EmcT  or  Exemption 

§  780.621  No  overtime  wages  in  exempt 
week. 

In  a  workweek  in  which  all  the  re¬ 
quirements  of  the  section  13(b)  (13) 
exemption  are  met,  the  employee  is  ex¬ 
empt  from  the  overtime  requirements  of 
section  7  for  that  entire  workweek. 

Subpart  H — Employment  by  Small 
Country  Elevators  Within  Area  of 
Production;  Exemption  From  Over¬ 
time  Pay  Requirements  Under  Sec¬ 
tion  13(b)(14) 

Introductory 

§  780.700  Scope  and  significance  of  in- 
terpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
subpait  together  constitute  the  official 
interpretative  bulletin  of  the  Depart¬ 
ment  of  Labor  with  respect  to  the  mean¬ 
ing  and  application  of  section  13(b)  (14) 
of  the  Fair  Labor  Standards  Act  of  1938, 
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as  amended.  This  secticoi  provides  an 
exemption  from  the  overtime  pay  pro¬ 
visions  of  the  Act  for  employees  em¬ 
ployed  by  certain  country  elevators 
“within  the  area  of  productim,”  as  de¬ 
fined  by  the  Secretaiy  of  Labor  in  Part 
536  of  this  chapter. 

§  780.701  Statutorv  provision. 

Section  13(b)  (14)  of  the  Pair  Labor 
Standards  Act  exempts  from  the  over¬ 
time  provisions  of  section  7: 

Any  employee  employed  within  the  area 
of  production  (aa  defined  by  the  Secretary) 
by  an  establishment  commonly  recognized 
as  a  country  elevator.  Including  such  an 
establishment  which  sells  products  and 
services  used  in  the  operatUm  of  a  farm: 
Provided,  That  no  m<xe  than  five  employees 
are  employed  in  the  establishment  in  such 
operations  •  •  •. 

§  780.702  What  determines  application 
of  the  exemption. 

The  application  of  the  section  13 
(b)(14)  exemption  depends  on  the  em¬ 
ployment  of  the  employee  by  an  estab¬ 
lishment  of  the  kind  described  in  the 
section,  and  tm  such  emplosrment 
“within  the  area  of  production”  as  de¬ 
fined  by  regulation.  In  any  workweek 
when  an  employee  is  employed  in  coun¬ 
try  elevator  activities  by  such  an  estab¬ 
lishment  within  the  area  of  production, 
the  overtime  pay  requirements  of  the 
Act  will  not  apply  to  him. 

§  780.703  Basic  requirements  for  ex¬ 
emption. 

The  basic  requirements  for  exemption 
of  country  elevator  employees  under  sec¬ 
tion  13(b)  (14)  of  the  Act  are  as  follows; 

(a)  The  emplosdng  establishment 
must — 

(1)  Be  an  establishment  “commonly 
recognized  as  a  country  elevator,”  and 

(2)  Have  not  more  than  five  em¬ 
ployees  employed  in  its  operations  as 
such;  and 

(b)  The  employee  must — 

(1)  Be  “employed  by”  such  establish¬ 
ment,  and 

(2)  Be  employed  “within  the  area  of 
production,”  as  defined  by  the  Secre¬ 
tary  of  Labor. 

All  the  requirements  must  be  met  in 
order  for  the  exemption  to  apply  to  an 
employee  in  any  workweek.  The  require¬ 
ments  in  section  13(b)  (14)  are  “explicit 
prerequisites  to  exnnption”  and  the 
burden  of  showing  that  they  are  satis¬ 
fied  rests  upon  the  employer  who  asserts 
that  the  exempti<m  applies  (Amcdd  v. 
Kanowsky,  361  UB.  388).  In  accordance 
with  the  general  rules  stated  in  §  780.2  of 
Subpart  A  of  this  Part  780,  this  exemp¬ 
tion  is  to  be  narrowly  construed  and 
applied  only  to  those  establishments 
plainly  and  unmistakably  within  its 
terms  and  spirit.  The  requirements  for 
its  application  will  be  s^^arately  dis¬ 
cussed  below. 

Establishment  Commonly  Recognized 
AS  A  Country  Elevator 

§  780.704  Dependence  of  exemption  on 
nature  of  employing  e^tablinlimcnl. 

If  an  employee  is  to  be  exempt  imder 
section  13(b)  (14),  he  must  be  employed 
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by  an  "establishment”  which  is  “com¬ 
monly  recognized  as  a  country  elevator.” 

If  he  is  employed  by  such  an  establish¬ 
ment,  the  fact  that  it  may  be  part  of  a 
larger  enterprise  which  also  engages  in 
activities  that  are  not  recognized  as 
those  of  country  elevators  (see  Tobin  v. 
Flour  Mills,  185  F.  2d  596)  would  not 
make  the  exemption  inapplicable. 

§  780.705  Meaning  of  '^establishment.” 

The  word  “establishment”  has  long 
been  interpreted  by  the  Department  of 
Labor  and  the  courts  to  mean  a  distinct 
physical  place  of  business  and  not  to 
include  all  the  places  of  business  which 
may  be  operated  by  an  organization 
(PhlUlps  V.  Walling.  334  UJ3.  490; 
Mitchell  V.  Bekins  Van  and  Storage  Co., 
352  U.S.  1027).  Thus,  in  the  case  of  a 
business  orgranization  which  operates  a 
number  of  country  elevators  (see  Tobin 
V.  Hour  Mills,  185  F.  2d  596),  each  indi¬ 
vidual  elevator  or  other  place  of  busi¬ 
ness  would  constitute  an  establishment, 
within  the  meaning  of  the  Act.  Country 
elevators  are  usually  <me-unit  places  of 
business  with,  in  some  cases,  an  adjoining 
fiat  warehouse.  No  problem  exists  of  de¬ 
termining  what  is  the  establishment  in 
such  cases.  However,  where  separate  fa¬ 
cilities  are  used  by  a  country  elevator,  a 
determination  must  be  made,  based  cai 
their  proximity  to  the  elevate**  and  their 
relationship  to  its  (^rations,  on  whether 
the  facilities  and  the  elevator  are  one  or 
more  than  one  establishment.  If  there 
are  more  than  one,  it  must  be  determined 
by  which  establishment  the  employee  is 
employed  and  whether  that  establish¬ 
ment  meets  the  requirements  of  section 
13(b)  (14)  before  the  application  of  the 
exemption  to  the  employee  can  be  ascer¬ 
tained  (compare  MitcheU  v.  Cammill,  245 
F.  2d  207;  Remington  v.  Shaw  (W.D. 
Mich.),  2  WH  Cases  262). 

§  780.706  Recognition  of  chararier  of 
establifthmen  t. 

A  further  requirement  for  exemption* 
is  that  the  establishment  must  be  “com¬ 
monly  recognized”  as  a  country  elevator. 
The  word  “commonly”  means  ordinarily 
or  generally  and  the  term  “recognized” 
means  known.  An  elevator  should  be  gen¬ 
erally  known  by  the  public  as  a  country 
elevator.  This  requirement  imposes,  on 
the  establishment  for  -whose  employees 
exemption  is  sought,  the  obligation  to 
demonstrate  that  it  engages  in  the  type 
of  work  and  has  the  attributes  which  will 
cause  the  general  public  to  know  It  as  a 
country  elevator.  The  recognition  which 
the  statute  requires  must  be  shon^  to 
exist  if  the  employer  seeks  to  take  the 
benefit  of  the  exemption  (see  Arnold  v. 
Kanowsky,  361  U.S.  388,  395). 

§  780.707  ElBtabli)4hincntA  “rommonly 
recognized”  as  country  elevators. 

In  determining  whether  a  particular 
establishment  is  one  that  is  “commonly 
recognized”  as  a  country  elevator — and 
this- must  be  true  of  the  particular  estab¬ 
lishment  if  the  exemption  is  to  apply — 
it  should  be  kept  in  mind  that  the  intent 
of  section  13(b)  (14)  is  to  “exempt  coun¬ 
try  elevators  that  market  farm  products, 
mostly  grain,  for  farmers”  (107  Cong. 
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Rec.  (daily  ed.)  p.  5883) .  It  is  also  appro¬ 
priate  to  consider  the  characteristics  and 
functions  which  the  courts  and  govern¬ 
ment  agencies  have  recognized  as  those 
of  “country  elevators"  and  the  distinc¬ 
tions  which  have  been  recognized  be¬ 
tween  country  elevators  and  other  types 
of  establishments.  For  example,  in  pro¬ 
ceedings  to  determine  industries  of  a 
seasonal  nature  imder  Part  526  of  the 
regulations  in  this  chapter,  “coimtry" 
grain  devators,  public  terminal  and  sub- 
terminal  grain  elevators,  wheat  floiu-  mill 
elevators,  non-elevator-t3^  bulk  grain 
storing  establishments,  and  “flat  ware¬ 
houses"  in  which  grain  is  stored  in  sacks, 
have  be^  recognized  as  distinct  t3rpes  of 
establishmrats  mgaged  in  grain  storage. 
(See  24  FJR.  2584;  3581.)  As  the  legisla¬ 
tive  history  of  the  exemption  cited  above 
makes  clear,  country  elevators  handle 
“mostly  grain."  The  courts  have  recog¬ 
nized  that  the  terms  “coimtry  elevator” 
and  “country  grain  elevator"  are  inter¬ 
changeable  (the  term  “country  house" 
has  also  been  recognized  as  synony¬ 
mous),  and  that  there  are  significant 
differ^ces  between  country  levators 
and  other  types  of  establishments  en¬ 
gaged  in  grain  storage  (see  Tobin  v.  Flour 
Mills,  185  F.  2d  596;  Mitchell  v.  Sampson 
Const.  Co.  (D.  Kan.)  14  WH  Cases  269). 

§  780.708  A  country  elevator  is  located 
near  and  serves  farmers. 

Country  elevators,  as  commonly  recog¬ 
nized,  are  typically  located  along  rail¬ 
roads  in  small  towns  or  rural  areas  near 
grain  farmers,  and  have  facilities  espe¬ 
cially  designed  (or  receiving  bulk  gr^ 
by  wagon  or  truck  from  farms,  elevating 
it  to  storage  bins,  and  direct  loading  of 
the  grain  in  its  natural  state  into  railroad 
boxcars.  The  principal  function  of  such 
elevators  Is  to  provide  a  point  of  initial 
concentration  for  grain  grown  in  their 
local  area  and  to  handle,  store  for  limited 
periods,  and  load  out  such  grain  for 
movement  in  carload  lots  by  rail  from 
the  producing  area  to  its  ultimate  desti¬ 
nation.  They  also  perform  a  transport 
function  in  facilitating  the  even  and  or¬ 
derly  movement  of  grain  over  the  inter- 
stote  network  of  railroads  from  the 
producing  areas  to  terminal  elevators, 
markets,  mills,  processors,  consumers, 
and  to  seaboard  ports  for  export.  The 
country  elevator  is  typically  tiie  farmer’s 
market  for  his  grain  or  the  point  at 
which  his  grain  is  delivered  to  carriers 
for  transportation  to  market.  The  eleva¬ 
tor  may  purchase  the  grain  from  the 
farmer  or  store  and  handle  it  for  him, 
and  it  may  also  store  and  handle  sub¬ 
stantial  quantities  of  grain  owned  by  or 
pledged  to  the  Government  under  a 
price-support  program.  Country  eleva¬ 
tors  customarily  receive,  weigh,  test, 
grade,  clean,  mix,  dry,  fumigate,  store, 
and  load  out  grain  in  its  natural  state, 
and  provide  certain  incidental  services 
and  sui^lies  to  farmers  in  the  locality. 
Hie  foregoing  attributes  of  country  le¬ 
vators  have  been  recognized  by  the 
courts.  See,  for  example,  Iditchell  v. 
Sampson  Const.  Co.  (D.  Kan.)  14  WH 
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Cases  269;  Tobin  v.  Flour  MUls,  185  F.  2d 
596;  Holt  v.  Bamesville  Elevator  Co.,  145 
F.  2d  250;  Remington  v.  Shaw  (WD. 
Mich.) ,  2  WH  Cases  262. 

§  780.709  Sise  and  equipment  of  a 
country  elevator. 

Typically,  the  establishments  com¬ 
monly  recognized  as  country  elevators 
are  small.  Most  of  the  establishments  in¬ 
tended  to  come  within  the  exemption 
have  only  one  or  two  employees  (107 
C^ng.  Rec.  (daily  ed.)  p.  5883),  although 
some  country  elevators  have  a  larger 
number.  (See  Holt  v.  Bamesville  Eleva¬ 
tor  Co.,  145  F.  2d  250.)  Establishments 
with  more  than  five  employees  are  not 
within  the  exemption.  (See  S  780.712.) 
The  storage  csqjacity  of  a  country  eleva¬ 
tor  may  be  as  small  as  6,000  bush^  (see 
Tobin  V.  Flour  Mills,  185  F.  2d  596)  and 
will  generally  range  from  15,000  to  50,- 
000  bushels.  As  indicated  in  8  780.708. 
country  elevators  are  equipped  to  receive 
grain  in  wagons  or  trucks  from  farmers 
and  to  load  it  in  railroad  boxcars.  The 
facilities  typically  include  scales  for 
weighing  the  farm  vehicles  loaded  with 
grain,  grain  Uns,  cleaning  and  mixing 
machinery,  driers  for  prestorage  drying 
of  gndn  and  endless  conveyor  belts  or 
chain  scoops  to  carry  grain  from  the 
ground  to  the  top  of  the  elevator.  The 
facilities  for  receiving  grain  in  tmek- 
loads  or  wagonloads  from  farmers  and 
the  limited  storage  capacity,  together 
with  location  of  the  elevator  in  or  near 
the  grain-producing  area,  serve  to  dis¬ 
tinguish  country  elevators  from  terminal 
or  subterminal  elevators,  to  which  the 
exemption  is  not  iqjplicable.  The  latter 
are  located  at  terminal  or  interior  mar¬ 
ket  points,  receive  grain  in  carload  lots, 
and  receive  the  bulk  of  their  grain  from 
country  elevators.  Although  some  may 
receive  grain  from  farms  in  the  immedi¬ 
ate  areas,  they  are  not  typically  equipped 
to  receive  grain  except  by  rail.  (See  Tobin 
V.  Flour  Mills,  supra;  Mitchell  v.  Samp¬ 
son  Const.  Co.  (D.  Kan.)  14  WH  Cases 
269.)  It  is  the  facilities  of  a  country  ele¬ 
vator  for  the  elevation  of  bulk  grain  and 
the  discharge  of  such  grain  into  rail  cars 
that  make  it  an  “elevator"  and  distin¬ 
guish  it  from  warehouses  that  perform 
similar  functions  in  the  fiat  warehousing, 
storage,  and  marketing  for  farmers  of 
grain  in  sacks.  Such  warehouses  are  not 
“elevators"  and  therefore  do  not  come 
within  the  section  13(b)  (14)  exemption. 

§  780.710  A  country  elevator  may  sell 
products  and  services  to  farmers. 

Section  13(b)  (14)  expressly  provides 
that  an  establishment  commonly  recog¬ 
nized  as  a  country  elevator,  within  the 
meaning  of  the  exemption,  includes 
“such  an  establishment  which  sells  prod¬ 
ucts  and  services  used  in  the  operation 
of  a  farm.”  This  language  makes  it  plain 
that  if  the  establishment  is  “such  an 
establishment,"  that  is.  if  its  functions 
and  attributes  are  such  that  it  is  “com¬ 
monly  recognized  as  a  country  elevator” 
but  not  otherwise,  exemption  of  its  em¬ 
ployees  under  this  section  will  not  be  lost 
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solely  by  reason  of  the  fact  that  it  sells 
products  and  services  used  in  the  opera¬ 
tion  of  a  farm.  Establishments  commonly 
recognized  as  country  elevators,  espe¬ 
cially  the  smaller  ones,  not  only  engage 
in  the  storing  of  grain  but  also  conduct 
various  merchandising  or  “sideline’’  op¬ 
erations  as  well.  They  may  distribute  feed 
grains  to  feeders  and  other  farmers,  sell 
fuels  for  farm  use,  sell  and  treat  seeds, 
and  sell  other  farm  supplies  such  as 
fertilizers,  farm  chemicals,  mixed  con¬ 
centrates,  twine,  lumber,  and  farm  hard¬ 
ware  supplies  and  machinery.  (See  Tobin 
v.  Flour  Mills.  185  F.  2d  596;  Holt  v. 
Bamesville  Elevator  Co.,  145  F.  2d  250). 
Services  performed  for  farmers  by  coun¬ 
try  elevators  may  include  grinding  of 
feeds,  cleaning  and  fumigating  seeds, 
supplying  bottled  gas.  and  gasoline  sta¬ 
tion  services.  As  conducted  by  establish¬ 
ments  commonly  recognized  as  country 
elevators,  the  selling  of  goods  and  serv¬ 
ices  used  in  the  operation  of  a  farm  is 
a  minor  and  incidental  secondary  activ¬ 
ity  and  not  a  main  business  of  the  ele¬ 
vator  (see  Tobin  v.  Flour  Mills,  supra; 
Holt  V.  Bamesville  Elevator  Co.,  supra) . 

§  780.711  Exemption  of  mixed  business 
applies  only  to  country  elevators. 

The  language  of  section  13(b)  (14)  per¬ 
mitting  application  of  the  exemption  to 
country  elevators  selling  products  and 
services  used  in  the  operation  of  a  farm 
does  not  extend  the  exemption  to  an 
establishment  selling  products  and  serv¬ 
ices  to  farmers  merely  because  of  the 
fact  that  it  is  also  equipped  to  provide 
elevator  services  to  its  customers.  The 
exemption  will  not  apply  if  the  extent 
of  its  business  of  making  sales  to  farmers 
is  such  that  the  establishment  is  not 
commonly  known  as  a  “country  elevator" 
or  is  commonly  recognized  as  an  estab¬ 
lishment  of  a  Afferent  kind.  As  the  leg¬ 
islative  history  of  the  exemption  indi¬ 
cates.  its  purpose  is  limited  to  exempting 
country  elevators  that  market  farm 
products,  mostly  grain,  for  farmers  who 
are  working  long  workweeks  and  need  to 
have  the  elevator  facilities  open  and 
available  for  disposal  of  their  cr<M>s  dur¬ 
ing  the  same  hours  that  are  worked  by 
the  farmers.  (See  107  Cong.  Rec.  (daily 
ed.)  p.  5883.)  The  reason  for  the  exemp¬ 
tion  does  not  justify  its  application  to 
employees  selling  products  and  services 
to  farmers  otherwise  than  as  an  inci¬ 
dental  and  subordinate  part  of  the  busi¬ 
ness  of  a  country  elevator  as  commonly 
recognized.  An  establishment  making 
such  sales  must  be- “such  an  establish¬ 
ment"  to  come  within  this  exemption.  An 
employer  may,  however,  be  engaged  in 
the  business  of  making  sales  of  goods  and 
services  to  farmers  in  an  establishment 
separate  from  the  one  in  which  he  pro¬ 
vides  the  recognized  country  elevator 
services.  In  such  event,  the  exemption  of 
employees  who  work  in  both  establish¬ 
ments  may  depend  on  whether  the  work 
in  the  sales  establishment  comes  within 
another  exemption  provided  by  the  Act. 
(See  Remington  v.  Shaw  (WX>.  Mich.), 
2  WH  Cases  262,  and  infra,  8  780.724.) 
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Employment  of  “No  More  Than  Five 
Employees” 

§  780.712  Limitation  of  exemption  to 
eotabliohmentH  with  five  or  fewer 
employee«. 

If  the  operations  of  an  establishment 
are  such  that  it  is  conunonly  recognized 
as  a  country  elevator,  its  employees  may 
come  within  the  section  13(b)  (14)  ex¬ 
emption  provided  that  “no  more  than 
five  employees  are  employed  in  the  es¬ 
tablishment  in  such  operations”.  The 
exemption  Is  intended,  as  explained  by 
its  sponsor,  to  “affect  only  institutions 
that  have  five  employees  or  less”  (107 
Cong.  Rec.  (daily  ed.)  p.  5883) .  Since  the 
Act  is  applied  on  a  workweek  basis,  a 
country  elevator  is  not  an  exempt  place 
of  work  in  any  workweek  in  which  more 
than  five  employees  are  employed  in  its 
operations. 

§  780.713  Df'trrmining  llir  number  of 
employees  generally. 

The  number  of  employees  referred  to 
in  section  13(b)  (14)  is  the  number  “em¬ 
ployed  in  the  establishment  in  such  op¬ 
erations”.  The  determination  of  the 
number  of  employees  so  employed  in¬ 
volves  a  consideration  of  the  meaning  of 
employment  “in  the  establishment”  and 
“in  such  operations”  in  relation  to  each 
other.  If,  in  any  workweek,  an  employee 
is  “employed  in  the  establishment  in 
such  operations”  for  more  than  a  negli¬ 
gible  period  of  time,  he  should  be 
counted  in  determining  whether,  in  that 
workweek,  more  than  five  employees 
were  so  employed.  An  employee  so  em¬ 
ployed  must  be  counted  for  this  purpose 
regardless  of  whether  he  would,  apart 
from  this  exemption,  be  within  the  cov¬ 
erage  of  the  Act.  Also,  as  noted  in  the 
following  discussion,  the  employees  to  be 
coimted  are  not  necessarily  limited  to 
employees  directly  employed  by  the 
coimtry  elevator  but  may  include  em¬ 
ployees  directly  employed  by  others  who 
are  engaged  in  performing  operations 
of  the  elevator  establishment. 

§  780.714  Empluyee8  employed  “in  such 
operalionK”  to  be  eounted. 

(a)  The  five-employee  limitation  on 
the  exemption  for  coimtry  elevators  re¬ 
lates  to  the  number  of  employees  em¬ 
ployed  in  the  establishment  “in  such 
operations.”  This  means  that  the  em¬ 
ployees  to  be  counted  include  those  em¬ 
ployed  in,  and  do  not  include  any  who 
are  not  employed  in,  the  operations  of 
the  establishment  commonly  recognized 
as  a  country  elevator,  including  the  op¬ 
erations  of  such  an  establishment  in 
selling  products  and  services  used  in  the 
operation  of  a  farm,  as  previously 
explained. 

(b)  In  some  circumstances,  an  em¬ 
ployee  employed  in  an  establishment 
commonly  recognized  as  a  country  ele¬ 
vator  may,  during  his  workweek,  be  em¬ 
ployed  in  work  which  is  not  part  of  the 
operations  of  the  elevator  establishment. 
This  would  be  true,  for  example,  in  the 
case  of  an  employee  who  spends  his  en¬ 
tire  workweek  in  the  construction  of  an 
overflow  warehouse  for  the  elevator. 
Such  an  employee  would  not  be  counted 


in  that  workweek  because  constructing 
a  warehouse  is  not  part  of  the  operations 
of  the  coimtry  elevator  but  is  an  entirely 
distinct  activity. 

(c)  Employees  employed  by  the  same 
employer  in  a  separate  establishment  in 
which  he  is  engaged  in  a  different  busi¬ 
ness,  and  not  employed  in  the  opera¬ 
tions  of  the  elevator  establishment, 
would  not  be  counted. 

(d)  Employees  not  employed  by  the 
elevator  establishment  who  come  there 
sporadically,  occasionally,  or  casually  in 
the  course  of  their  duties  for  other  em¬ 
ployers  are  not  employed  in  the  opera¬ 
tions  of  the  establishment  commonly 
recognized  as  a  country  elevator  and 
would  not  be  counted  in  determining 
whether  the  five-employee  limitation  is 
exceeded  in  any  workweek.  Examples  of 
such  employees  are  employees  of  a  res¬ 
taurant  who  bring  food  and  beverages  to 
the  elevator  employees,  and  employees  of 
other  employers  who  make  deliveries 
to  the  establishment. 

§  780.715  Counting  employees  “em¬ 
ployed  in  ibe  esiablisbmenl.” 

(a)  Employees  employed  “in  the  es¬ 
tablishment,”  if  employed  “in  such  op¬ 
erations”  as  previously  explained,  are  to 
be  counted  in  determining  whether  the 
five-employee  limitation  on  the  exemp¬ 
tion  is  exceeded. 

(b)  Employees  employed  “in”  the 
establishment  clearly  include  all  em¬ 
ployees  engaged,  other  than  casually  or 
sporadically,  in  performing  any  duties 
of  their  employment  there,  regardless  of 
whether  they  are  direct  employees  of  the 
country  elevator  establishment  or  are 
employees  of  a  farmer.  Independent  con¬ 
tractor,  or  other  person  who  are  suffered 
or  permitted  to  work  (see  Act,  section 
3(g))  in  the  establishment.  However, 
tradesmen,  such  as  dealers  and  their 
salesmen,  for  example,  are  not  employed 
in  the  elevator  simply  because  they  visit 
the  establishment  to  do  business  there. 
Neither  are  workers  who  deliver,  on 
behalf  of  their  employers,  goods  us^  in 
the  sideline  business  of  the  establishment 
to  be  considered  employed  in  the 
elevator. 

(c)  The  use  of  the  language  “employed 
in”  rather  than  “engaged  in”  makes  it 
plain  also  that  the  employees  to  be 
counted  include  all  those  employed  by 
the  establishment  in  its  operations 
without  regard  to  whether  they  are  en¬ 
gaged  in  the  establishment  or  away  from 
it  in  performing  their  duties.  This  has 
been  the  consistent  interpretation  of 
similar  language  in  other  sections  of  the 
Act. 

Employees  “Employed  •  •  •  By”  the 
Country  Elevator  Establishment 

§  780.716  Exemption  of  employees 
“employed  •  •  *  by”  ibe  establi^b- 
ment. 

If  the  establishment  is  a  country  ele¬ 
vator  establishment  qualified  for  exemp¬ 
tion  as  previously  explained,  and  if  the 
“area  of  production”  requirement  is  met 
(see  §780.720),  any  employee  “em¬ 
ployed  *  •  •  by”  such  establishment 


will  come  within  the  section  13(b)  (14) 
exemption.  This  will  bring  within  the 
exemption  employees  who  are  engaged 
in  duties  performed  away  from  the  es¬ 
tablishment  as  well  as  those  whose  duties 
are  performed  in  the  establishment 
itself,  so  long  as  such  employees  are 
“employed  •  •  •  by”  the  country  ele¬ 
vator  establishment  within  the  meaning 
of  the  Act.  The  employees  employed  “by” 
the  establishment,  who  may  come  within 
the  exemption  if  the  other  requirements 
are  met,  are  not  necessarily  identical 
with  the  employees  employed  “in  the 
establishment  in  such  operations”  who 
must  be  counted  for  purposes  of  the  five- 
employee  limitation  since  some  of  the 
latter  employees  may  be  employed  by 
another  employer.  (See  §8  780.712- 
780.715.) 

§  780.717  Delrrminifig  Mlietlirr  lliorr  is 
employment  “by”  the  eMlabli^bment. 

(a)  No  single  test  will  determine 
whether  a  worker  is  in  fact  employed 
“by”  a  coimtry  elevator  establishment. 
This  question  must  be  decided  on  the 
basis  of  the  total  situation  (Rutherford 
Food  Corp.  v.  McComb,  331  U.S.  722; 
U.S.  V.  Silk.  331  U.S.  704),  Clearly,  an 
employee  is  so  employed  where  he  is 
hired  by  the  elevator,  engages  in  its  work. 
Is  paid  by  the  elevator  and  is  under  its 
supervision  and  control. 

(b)  “Employed  ’by”  requires  that 
there  be  an  employer-employee  rela¬ 
tionship  between  the  worker  and  the  em¬ 
ployer  engaged  in  operating  the  elevator. 
The  fact,  however,  that  the  employer 
carries  an  employee  on  the  payroll  of 
the  country  elevator  establishment 
which  qualifies  for  exempticHi  does  not 
automatically  extend  the  exemption  to 
that  employee.  In  order  to  be  exempt  an 
employee  must  actually  be  “employed 
by”  the  exempt  establishment.  This 
means  that  whether  the  employee  is  per¬ 
forming  his  duties  inside  or  outside  the 
establishment,  he  must  be  employed  in 
the  work  of  the  exempt  establishment 
itself  in  activities  within  the  scope  of  its 
exempt  business  in  order  to  meet  the  re¬ 
quirement  of  actual  employment  “by” 
the  establishment  (see  Walling  v.  Con¬ 
necticut  Co.,  154  F.  2d  552) . 

(c)  In  the  case  of  employers  who 
operate  multiunit  enterpri^  and  con¬ 
duct  business  operations  in  more  than 
one  establishment  (see  Tobin  v.  Flour 
Mills,  185  F.  2d  596;  Remington  v.  Shaw 
(WX).  Mich.)  2  WH  Cases  262),  there 
will  be  employees  of  the  employer  who 
perform  central  office  or  central  ware¬ 
housing  activities  for  the  enterprise  or 
for  more  than  one  establishment,  and 
there  may  be  other  employees  who  spend 
time  in  the  various  establishments  of 
the  enterprise  performing  duties  for  the 
enterprise  rather  than  for  the  particu¬ 
lar  establishment  in  which  they  are 
working  at  the  time.  Such  employees  are 
employed  by  the  enterprise  and  not  by 
any  particular  establishment  of  the  em¬ 
ployer  (Mitchell  V.  Miller  Drugs,  255  F. 
2d  574;  Mitchell  v.  Kroger  Co.,  248  F. 
2d  935) .  Accordingly,  so  long  as  they  per¬ 
form  such  functions  for  the  enterprise 
they  would  not  be  exempt  as  employees 
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employed  by  a  country  elevator  estab¬ 
lishment  operated  as  part  of  such  an 
enterprise,  even  while  stationed  in  it  or 
placed  on  its  payroll. 

§  780.718  Employrcs  who  nuiy  be  ex¬ 
empt. 

Emirioyees  employed  “by”  a  country 
elevator  establishment  which  qualifies  for 
exempticm  will  be  exempt,  if  the  “area  of 
production”  requirement  Is  met,  while 
they  are  engaged  in  any  of  the  customary 
operations  of  the  establishment  which 
is  commonly  recognized  as  a  country 
elevator.  Included  among  such  employees 
are  those  who  are  engaged  in  selling 
the  elevator’s  goods  or  services,  keeping 
its  books,  receivinsr,  handling,  and  load¬ 
ing  out  grain,  grinding  and  mixing  feed 
or  treating  seed  for  farmers,  performing 
ordinary  maintenance  and  repair  of 
the  premises  and  equipment  or  engaging 
in  any  other  work  of  the  establishment 
which  is  commonly  recognized  as  part 
of  its  operations  as  a  country  elevator. 
An  employee  employed  by  such  an  ele¬ 
vator  is  not  restricted  to  performing  his 
wodc  inside  the  establishment.  He  may 
also  engage  in  his  exempt  duties  away 
from  the  elevator.  For  example,  a  sales¬ 
man  who  visits  farmers  on  their  farms 
to  disciiss  the  storage  of  their  grain  in 
the  elevator  is  performing  exempt  work 
while  on  such  visits.  It  is  suffici^it  that 
an  employee  employed  by  an  elevator  is, 
while  working  away  from  the  establish¬ 
ment,  doing  the  exempt  work  of  the  ele¬ 
vator.  If  the  establishment  is  engaged 
only  in  activities  commcmly  recognized 
as  those  of  a  coimtry  elevator  and  none 
of  its  employees  engaged  in  any  other 
activities,  all  the  employees  employed  by 
the  country  elevator  will  come  within  the 
ex^ption  if  no  more  than  five  em¬ 
ployees  are  employed  in  the  establish¬ 
ment  in  such  operations  and  if  the 
“area  of  production”  requirement  is  met. 

§  780.719  Employe««  not  employrd 
“by”  the  elevator  establifdimcnt. 

Since  the  exemption  depends  on  em¬ 
ployment  “by”  an  establishment  qualified 
for  exemption  rather  than  simply  the 
work  of  the  employee,  employees  who  are 
not  ^ployed  by  the  country  elevator  are 
not  exempt.  This  is  so  even  though  they 
work  in  the  establishment  and  engage 
in  duties  which  are  part  of  the  services 
which  are  commonly  recognized  as  those 
of  a  country  elevator.  Since  they  are  not 
employed  by  the  elevator,  employees  of 
independent  contractors,  farmers  and 
others  who  work  in  or  for  the  elevator 
are  not  exempt  under  section  13(b)  (14) 
simply  because  they  work  in  or  for  the 
elevator  (see  Walling  v.  Friend,  156  F. 
2d  429;  MitcheU  v.  Kroger.  248  F.  2d  935; 
Duikin  V.  Joyce  Agency,  110  F.  Supp.  918, 
affirmed  sub.  nom.  Mitchell  v.  Joyce 
Agency,  348  n.S.  945) .  Thus  an  employee 
of  an  independent  contractor  who  works 
inside  the  elevate  in  drying  grain  for 
the  elevator  is  not  exempt  imder  this 
section. 


Employment  “Within  the  Area  of 
Production” 

§  780.720  **Area  of  production”  require, 
ment  of  exemption. 

(a)  In  addition  to  the  requirements 
for  exemption  previously  discussed,  sec¬ 
tion  13(b)  (14)  requires  that  the  em¬ 
ployee  employed  by  an  establishment 
commonly  recognized  as  a  country  ele¬ 
vator  be  “employed  within  the  area  of 
production  (as  defined  by  the  Secre¬ 
tary)  .”  Regulations  defining  employment 
within  the  “area  of  production”  for  pur¬ 
poses  of  section  13(b)  (14)  are  contained 
in  Part  536  of  this  chapter.  All  the  re¬ 
quirements  of  the  applicable  regulations 
must  be  met  in  order  for  the  exemption 
to  apply. 

(b)  Under  the  regulations,  an  em¬ 
ployee  is  considered  to  be  employed 
within  “the  area  of  production”  within 
the  meaning  of  section  13(b)  (14)  if  the 
country  elevator  establishment  by  which 
he  is  employed  is  located  in  the  “open 
coimtry  or  a  rural  community,”  as  de¬ 
fined  in  the  regulations,  and  receives  95 
percent  or  more  of  the  agricultural  com¬ 
modities  handled  through  its  elevator 
services  from  normal  rural  sources  of 
supply  within  specified  distances  from 
the  country  elevator.  A  definition  of 
“area  of  production”  in  terms  of  such 
criteria  has  been  upheld  by  the  U.S. 
Supreme  Court  in  Mitchell  v.  Budd,  350 
U.S.  473.  Reference  should  be  made  to 
Part  536  of  this  chapter  for  the  precise 
requirements  of  the  definition. 

(c)  However,  it  is  appropriate  to  point 
out  here  that  nothing  in  the  definition 
places  limits  on  the  distance  from  which 
commodities  come  to  the  elevator  for 
purposes  other  than  the  storage  of  mar¬ 
keting  of  farm  products.  The  commodi¬ 
ties,  95  percent  of  which  are  required  by 
definition  to  come  from  specified  dis¬ 
tances,  are  those  agricultural  commodi¬ 
ties  received  by  the  elevator  with  respect 
to  which  it  performs  the  primary  con¬ 
centration,  storage,  and  marketing  func¬ 
tions  of  a  country  elevator  as  previously 
explained  (see  f  780.708) .  This  is  con¬ 
sistent  with  the  emphasis  given,  in  the 
legislative  history,  to  the  country  ele¬ 
vator’s  function  of  marketing  farm  prod¬ 
ucts,  mostly  grain,  for  farmers  (see  107 
Cong.  Rec.  (daily  ed.)  p.  5883).  Com¬ 
modities  brought  or  shipped  to  a  country 
elevator  establishment  not  for  storage 
or  for  market  but  in  connection  with  its 
secondary,  incidental,  or  side-line  func¬ 
tions  of  soling  products  and  services 
used  in  the  operation  of  a  farm  (see 
S  780.610)  are  not  required  to  be  counted 
in  determining  whether  95  percent  of  the 
agricultural  commodities  handled  come 
from  rural  sources  of  supply  within  the 
specified  distances. 

Workweek  Application  of  Exemption 

§  780.721  Employment  in  the  ptirtirular 
workweek  as  test  of  exemption. 

The  period  for  determining  whether 
the  “area  of  production”  requirement  of 
section  13(b)  (14)  is  met  is  prescribed 
in  the  regulatickis  in  Part  536  of  this 
chapter.  Whether  or  not  an  establish¬ 
ment  is  one  commraily  recognized  as  a 


country  elevator  must  be  tested  by  gen¬ 
eral  functions  and  attributes  over  a 
represwitative  period  of  time,  as  pre¬ 
viously  explained,  and  requires  reexami¬ 
nation  for  exemption  purposes  only  if 
these  change.  But  insofar  as  the  exemp¬ 
tion  depends  for  its  applicaticm  on  the 
employment  of  employees,  it  applies  on  a 
workweek  basis.  An  employee  employed 
by  the  establishment  is  not  exempt  in 
any  workweek  when  more  than  five  em¬ 
ployees  “are  employed  in  the  establish¬ 
ment  in  such  operations,”  as  previously 
explained  (see  §8  780.712-780.715) .  Nor  is 
any  employee  within  the  exemption  in  a 
workweek  when  he  is  not  employed  “by” 
the  establishment  within  the  meaning  of 
section  13(b)  (14)  (see  §8  780.716- 
780.719).  This  is  in  accordance  with  the 
general  rule  that  the  unit  of  time  to  be 
used  in  determining  the  applicatiMi  of 
the  Act  and  its  exemptions  to  an  em¬ 
ployee  is  the  workweek.  (See  Overnight 
Motor  Transportation  Co.  v.  Missel.  316 
U.S.  572;  Mitchell  v.  Hunt,  263  F.  2d  913; 
McComb  V.  Puerto  Rico  Tobacco  Mar¬ 
keting  Co-op.  Ass’n.,  80  F.  Supp.  953, 
affirmed  181  F.  2d  697).  A  wwkweek  is 
a  fixed  and  regularly  recurring  interval 
of  seven  consecutive  24-hour  periods.  It 
may  begin  at  any  hour  of  any  day  set 
by  the  employer  and  need  not  coincide 
with  the  calendar  week.  Once  the  work¬ 
week  has  been  set  it  commences  each 
succeeding  week  on  the  same  day  and  at 
the  same  hour.  Changing  the  workweek 
for  the  purpose  of  escaping  tiie  require¬ 
ments  of  the  Act  is  not  permitted. 

§  780.722  Exempt  workweeks. 

An  employee  performing  work  for  an 
establishmmt  commonly  recognized  as  a 
country  elevator  is  exempt  imder  section 
13(b)  (14)  in  any  workweek  when  he  is. 
for  the  entire  workweek,  employed  “by” 
such  establishment,  if  no  more  than  five 
employees  are  “employed  in  the  estab¬ 
lishment  in  such  operations”,  and  if  the 
“area  of  productiim”  requirement  is  met. 

§  780.723  Exempt  and  nonexempt 
employment. 

Under  secticxi  13(b)  (14),  where  an 
employee,  for  part  of  his  workweek,  is 
employed  “by”  an  “exempt”  establish¬ 
ment  (one  commonly  recognized  as  a 
country  elevator  which  has  five  em¬ 
ployees  or  less  employed  in  the  estab¬ 
lishment  in  such  operatiems  in  that 
workweek)  and  the  employee  is,  in  his 
employment  by  the  establishment,  em¬ 
ployed  “within  the  area  of  production” 
as  defined  by  the  regulations,  but  in  the 
remainder  of  the  workweek  is  employed 
by  his  employer  in  an  establishment  or 
in  activities  not  within  this  ch*  another 
exemption  provided  by  the  Act,  in  the 
course  of  which  he  performs  any  work 
to  which  the  Act  applies,  the  employee  is 
not  exempt  for  any  part  of  that  work¬ 
week  (see  Mitchell  v.  Hunt,  263  F.  2d 
913;  Waialua  v.  Maneja,  77  F.  Supp.  480; 
Walling  V.  Peacock  Corp.,  58  F.  Supp. 
880;  McComb  v.  Puerto  Rico  Tobacco 
Marketing  Co-(^.  Ass’n.,  181  F.  2d  697). 
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§  780.724  Work  exempt  under  another 
section  of  the  Act. 

Where  an  employee’s  employment 
during  part  of  his  workweek  would  qual¬ 
ify  for  exemption  under  section  13 

(b)(14)  if  it  continued  throughout  the 
workweek,  and  the  remainder  of  his 
workweek  is  spent  in  employment  which, 
if  it  continued  throughout  the  work¬ 
week,  would  qualify  for  exemption  under 
another  section  or  sections  of  the  Act, 
the  exemptions  may  be  combined  (see 
Remington  v.  Shaw  (W.D.  Mich.)  2  WH 
Cases  262).  The  employee,  however, 
qualifies  for  exemption  only  to  the  ex¬ 
tent  of  the  exemption  which  is  more  lim¬ 
ited  in  scope  (see  Mitchell  v.  Hunt,  263 
F.  2d  913).  For  example,  if  part  of  the 
work  is  exempt  from  both  minimiun 
wage  and  overtime  compensation  imder 
one  section  of  the  Act  and  the  rest  is 
exempt  only  from  the  overtime  pay  pro- 
visicms  under  another  section,  the  em¬ 
ployee  is  exempt  that  week  from  the 
overtime  provisions,  but  not  from  the 
minimum  wage  requirements.  In  this 
connection,  attention  is  directed  to  an¬ 
other  exemption  in  the  Act  which  relates 
to  work  in  grain  elevators,  which  may 
apply  in  appropriate  circumstances, 
either  in  combination  with  section  13 
(b)(14)  or  to  employees  for  whom  the 
requirements  of  section  13(b)  (14)  can¬ 
not  be  met.  This  other  exemption  is  that 
provided  by  section  7(c).  Section  7(c), 
which  is  discussed  in  Part  526  of  this 
chapter,  provides  a  limited  overtime 
exemption  for  employees  employed  in 
the  seasonal  industry  of  storing  grain  in 
country  grain  elevators,  public  terminal 
and  sub- terminal  elevators,  wheat  hour 
mills,  nonelevator  bulk  storing  establish¬ 
ments  and  flat  warehouses,  §  526.10 
(b)(14)  of  this  chapter. 

Subpart  I — Employment  in  Ginning  of 
Cotton  and  Processing  of  Sugar 
Beets,  Sugar-Beet  Molasses,  Sugar¬ 
cane,  or  Maple  Sap  Into  Sugar  or 
Syrup;  Exemption  From  Overtime 
Pay  Requirements  Under  Section 
13(b)(15) 

Introductory 

§  780.800  Scope  and  Higniflruiice  of  in¬ 
terpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
Subpart  I  constitute  the  official  inter¬ 
pretative  bulletin  of  the  Department  of 
L{U)or  with  respect  to  the  meaning  and 
application  of  section  13(b)  (15)  of  the 
Fair  Labor  Standards  Act  of  1938,  as 
amended.  This  section  provides  an  ex¬ 
emption  from  the  overtime  pay  provi¬ 
sions  of  the  Act  for  two  industries  (a) 
for  employees  engaged  in  ginning  of  cot¬ 
ton  for  market  in  any  place  of  employ¬ 
ment  located  in  a  county  where  cotton 
is  grown  in  commercial  quantities  and 
(b)  for  employees  engaged  in  the  proc¬ 
essing  of  sugar  beets,  sugar-beet  mo¬ 
lasses,  sugar  cane  or  maple  sap,  into 
sugar  (other  than  reflned  sugar)  or 
syrup.  'The  limited  overtime  exemptions 
provided  for  cotton  ginning  and  for  sugar 
processing  under  sections  7(c)  and  7(d) 
(see  Part  526  of  this  chapter)  are  not 
discussed  in  this  subpart. 


§  780.801  Statutor>  Provisions. 

Section  13(b)  (15)  of  the  Fair  Labor 
Standards  Act  exempts  from  the  over¬ 
time  requirements  of  section  7 : 

Any  employee  engaged  In  ginning  of  cot¬ 
ton  for  market.  In  any  place  of  employment 
located  In  a  county  where  cotton  Is  grown 
In  commercial  quantities,  or  in  the  process¬ 
ing  of  sugar  beets,  sugar-beet  molasses,  sug¬ 
arcane,  or  maple  sap.  Into  sugar  (other  than 
refined  sugar)  or  syrup. 

Section  13(b)  (15)  supplants* two  exemp¬ 
tions  that  were  contained  in  the  Act 
prior  to  the  Fair  Labor  Standards 
Amendments  of  1966.  The  first  is  former 
section  13(a)  (18),  having  identical  lan¬ 
guage,  which  provided  a  complete  ex¬ 
emption  for  those  employed  in  the  gin¬ 
ning  of  cotton.  The  second  is  the  former 
section  7(c)  which  provided  an  overtime 
exemption  for  the  employees  of  an  em¬ 
ployer  engaged  in  sugar  processing  op¬ 
erations  resulting  in  unrefined  sugar  or 
syrup. 

§  780.802  V^liat  determines  application 
of  the  exemption. 

It  is  apparent  from  the  language  of 
section  13(b)  (15)  that  the  application 
of  this  exemption  depends  upon  the  na¬ 
ture  and  purpose  of  the  work  performed 
by  the  individual  employee  for  whom 
exemption  is  sought,  and  in  the  case  of 
ginning  of  cotton  on  the  location  of  the 
place  of  employment  where  the  work  is 
done  and  other  factors  as  well.  It  does 
not  depend  upon  the  character  of  the 
business  of  the  employer.  A  determina¬ 
tion  of  whether  an  employee  is  exempt 
therefore  requires  an  examination  of 
that  employee’s  duties.  Some  employees 
of  the  employer  may  be  exempt  while 
others  may  not. 

§  780.803  Bask*  conditions  of  exemp¬ 
tion;  first  part,  ginning  of  cotton. 

Under  the  first  part  of  section  13(b) 
(15)  of  the  Act.  the  ginning  of  cotton, 
all  the  following  conditions  must  be  met 
in  order  for  the  exemption  to  apply  to 
an  employee: 

(a)  He  must  be  “engaged  in  ginning.” 

(b)  ’The  commodity  ginned  must  be 
cotton. 

(c)  The  ginning  of  the  cotton  must  be 
“for  market.” 

(d)  The  place  of  employment  in  which 
this  work  is  done  must  be  “located  in  a 
county  where  cotton  is  grown  in  com¬ 
mercial  quantities.”  The  following  sec¬ 
tions  discuss  the  meaning  and  applica¬ 
tion  of  these  requirements. 

Ginning  of  Cotton  for  Market 
§  780.804  “Ginning”  of  cotton. 

’The  term  “ginning”  refers  to  opera¬ 
tions  performed  on  “seed  cotton”  to  sep¬ 
arate  the  seeds  from  the  spinnable  fibers. 
(Moore  V.  Farmer’s  Manufacturing  and 
Ginning  Co.,  51  Ariz.,  378,  77  F.  2d  209; 
Frazier  v.  Stone,  171  Miss.  56,  156  So. 
596) .  “Seed  cotton”  is  cotton  in  its  nat¬ 
ural  state  (Burchfield  v.  Tanner,  142 
Tex.  404,  178  S.W.  2d  681,  683)  and  the 
ginning  to  which  section  13(b)  (15)  refers 
is  the  “first  processing”  of  this  agricul¬ 
tural  commodity  (107  Cong.  Rec.  (daily 
ed.)  p.  5887) ,  which  converts  it  into  the 


marketable  product  commonly  known  as 
“lint  cotton”  (Wirtz  v.  Southern  Pickery 
Inc.  (W.D.  Tenn.)  278  F.  Supp.  729 ;  Man- 
gan  V.  State.  76  Ala.  60,  66)  by  removing 
the  seed  from  the  lint  and  then  pressing 
and  wrapping  the  lint  into  bales. 

§  780.805  Ginning  of  “coilon.” 

Only  the  ginning  of  "cotton”  is  within 
the  first  Part  of  the  exemption.  An  em¬ 
ployee  engaged  in  ginning  of  moss,  for 
example,  w'ould  not  be  exempt.  The  re¬ 
conditioning  of  cotton  waste  resulting 
from  spinning  or  oil  mill  operations  is 
not  included,  since  such  waste  is  not 
the  agricultural  commodity  in  its  natu¬ 
ral  state  for  whose  first  processing  the 
exemption  was  provided.  (See  107  Cong. 
Rec.  (daily  ed.)  p.  5887.)  The  “cotton,” 
“seed  cotton,”  and  “lint  cotton”  ginned 
by  ordinary  gins  do  not  include  “linter” 
or  “Grabbot”  cotton,  obtained  by  regin¬ 
ning  cotton  seed  and  hard  locks  of  cot¬ 
ton  mixed  with  hulls,  bolls,  and  other 
substances  which  could  not  be  removed 
by  ordinary  ginning  (Mississippi  Levee 
Com’rs  V,  Refuge  Cotton  Oil  Co.,  91 
Miss.  480,  44  So.  828,  829) .  Mote  ginning, 
the  process  whereby  raw  motes  (leaves, 
trash,  sticks,  dirt,  and  immature  cotton 
with  some  cottonseed)  are  run  through 
a  ginning  process  to  extract  the  short- 
fiber  cotton,  is  not  included  In  the  gin¬ 
ning  of  cotton  imless  it  is  done  as  a  part 
of  the  whole  ginning  process  in  one  gin 
establishment  as  a  continuous  and  un¬ 
interrupted  series  of  operations  result¬ 
ing  in  useful  cotton  products  including 
the  regular  “gin”  bales,  the  “mote”  bales 
(short-fiber  cotton),  and  the  cottonseed. 

§  780.806  Ext-mpt  ginning  liniilrd  to 
first  processing. 

As  indicated  in  §  780.804,  the  ginning 
for  which  the  exemption  is  intended  is 
the  first  processing  of  the  agricultural 
commodity,  cotton,  in  its  natural  form, 
into  lint  cotton  for  market.  It  does  not 
include  further  op)erations  which  may 
be  performed  on  the  cottonseed  or  the 
cotton  lint,  even  though  such  operations 
are  performed  in  the  same  establishment 
where  the  ginning  is  done.  Delinting, 
which  is  the  removal  of  short  fibers  and 
fuzz  from  cottonseed,  is  not  exempt 
under  section  13(b)  (15).  It  is  not  first 
processing  of  the  seed  cotton;  rather, 
it  is  performed  on.  cottonseed,  usually 
in  cottonseed  processing  establishments, 
and  even  if  regarded  as  ginning  (Mit¬ 
chell  V.  Burgess,  239  F.  2d  484)  it  is 
not  the  ginning  of  cotton  for  market 
contemplated  by  section  13(b)  (15).  It 
may  come  within  the  overtime  exemp¬ 
tion  provided  in  section  7(d)  of  the  Act 
for  certain  seasonal  industries.  (See 
§  526.11(b)  (1)  of  Part  526  of  this  chap¬ 
ter.)  Compressing  of  cotton,  which  is 
the  pressing  of  bales  into  higher  density 
bales  than  those  which  come  from  the 
gin,  is  a  further  processing  of  the  cotton 
entirely  removed  from  ginning  (Peacock 
V.  Lubbock  Compress  Co.,  252  F.  2d  892) . 
Employees  engaged  in  compressing  may, 
however,  be  subject  to  exemption  from 
overtime  pay  under  section  7(c),  (See 
8  526.10(b)(8)  of  Part  526  of  this 
chapter.) 
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§  780.807  Cotton  mu»>t  be  ginned  “for 
market." 

As  noted  in  §  780.804,  it  is  ginning  of 
seed  cotton  which  converts  the  cotton 
to  marketable  form.  Section  lS(b)(15), 
however,  provides  an  exemption  only 
where  tlie  cotton  is  actually  giiuxed  “for 
market.”  (Wirtz  v.  Southern  Pickery, 
Inc.  (W.D.  Tenn.)  278  P.  Supp.  729.) 
The  ginning  of  cotton  for  some  other 
purpose  is  not  exempt  work.  Cotton  is 
not  ginned  “for  market”  if  it  is  not  to 
be  marketed  in  the  form  in  which  the 
ginning  operation  leaves  it.  Cotton  is  not 
ginned  “for  market”  if  it  is  being  ginned 
preliminary  to  further  processing  opera¬ 
tions  to  be  performed  on  the  cotton  by 
the  same  wnployer  before  marketing  the 
commodity  in  an  altered  form.  (Compare 
Mitchell  V.  Park  (D.  Minn.),  14  WH 
Cases  43,  36  Labor  Cases  65,  191;  Bush 
V.  Wils(m  L  Co.,  157  Kans.  82,  138  P.  2d 
457;  Qaskin  v.  Clell  Coleman  &  Sons,  2 
WH  Cases  977.) 

Employees  “Engaged  In”  Ginning 

§  780.808  THio  may  qualify  for  llio  ex¬ 
emption  generally. 

The  exemption  applies  to  “any  em¬ 
ployee  engaged  in”  ginning  of  cotton. 
This  means  that  the  exemption  may 
apply  to  an  employee  so  engaged,  no  mat¬ 
ter  by  whom  he  is  employed.  Employees 
of  the  gin  operator,  of  an  independent 
contractor,  or  of  a  farmer  may  come 
within  the  exemption  in  any  workweek 
when  all  other  conditions  of  the  exemp¬ 
tion  are  met.  To  come  within  the  exemp¬ 
tion.  however,  an  employee’s  work  must 
be  an  integral  part  of  ginning  of  cotton, 
as  previously  described.  The  coiuis  have 
uniformly  held  that  exemptions  in  the 
Act  must  be  construed  strictly  to  carry 
out  the  purpose  of  the  Act.  (See  S  780.2, 
in  Subp^  A  of  this  Part  780.)  No  op¬ 
eration  in  which  an  employee  engages 
in  a  place  of  employment  where  cotton 
is  ginned  is  exempt  unless  it  comes  within 
the  meaning  of  the  term  “ginning.” 

§  780.809  Employers  engaged  in  exempt 
operations. 

Employees  engaged  in  actual  ginning 
operations,  as  described  in  §  780.804  will 
come  within  the  exemption  if  all  other 
conditions  of  section  13(b)  (15)  are  met. 
The  following  activities  are  among  those 
within  the  meaning  of  the  term  “engaged 
in  ginning  of  cotton”: 

(a)  “Spotting”  vehicles  in  the  gin 
yard  or  in  neaihy  areas  before  or  after 
being  weighed. 

(b)  Moving  vehicles  in  the  gin  yard  or 
from  nearby  areas  to  the  “suction”  and 
reparking  them  subsequently. 

(c)  Weighing  the  seed  cotton  prior  to 
ginning,  weighing  lint  cotton  and  seed 
subsequent  to  ginning  (including  prep¬ 
aration  of  weight  records  and  tickets  in 
connection  with  weighing  operations). 

(d)  Placing  seed  cotton  in  temporary 
storage  at  the  gin  and  removing  the  cot¬ 
ton  from  such  storage  to  be  ginned. 

(e)  Operating  the  suction  feed. 

(f)  Operating  the  gin  stands  and 
power  equipment. 

(g)  Making  gin  r^airs  during  the 
ginning  season. 


(h)  Operating  the  press,  including  the 
handling  of  baggii^  and  ties  in  connec¬ 
tion  with  the  ginning  operations  of  that 
gin. 

(i)  Removing  bales  from  the  press  to 
holding  areas  on  or  near  the  gin 
premises. 

(J)  Others  whose  work  is  so  directly 
and  physically  connected  with  the  gin¬ 
ning  process  itself  that  it  constitutes  an 
integral  part  of  its  actual  performance. 

§  780.810  Kmployef>  nol  “engaged  in" 
ginning. 

Since  an  employee  must  actually  be 
“engaged  in”  ginning  of  cotton  to  come 
within  the  exemption,  an  employee  en¬ 
gaged  in  other  tasks,  not  an  Integral 
part  of  “ginning”  operations,  will  not 
be  exempt.  (See,  for  rule  that  only  the 
employees  performing  the  work  de¬ 
scribed  in  the  exemption  are  exempt, 
Wirtz  V.  Burton  Mercantile  and  Gin  Co., 
Inc.,  234  P.  Supp.  825,  aff’d  per  curiam 
338  F.  2d  414,  cert,  denied  380  UB.  965; 
Wirtz  V.  elso  Gin  Co.,  Inc.  (EJD.  Ark.) 
50  Labor  Cases  31,  631,  16  WH  Cases 
663;  Mitchell  v.  Stinson,  217  F.  2d  210; 
Phillips  V.  Meeker  Cooperative  Light 
and  Power  Ass’n.,  63  F.  Supp.  743,  af¬ 
firmed  158  F.  2d  698;  Jenkins  v.  Durkin, 
208  F.  2d  941;  Heaburg  v.  Independent 
Oil  Mill,  Inc.,  46  F.  Supp.  751;  Abram 
V.  San  Joaquin  Cotton  Oil  Co.,  46  F. 
Supp.  969.)  The  following  activities  are 
among  those  not  within  the  meaning  of 
the  term  “engaged  in  ginning  of  cotton” : 

(a)  Transporting  seed  cotton  from 
farms  or  other  points  to  the  gin. 

(b)  General  maintenance  work  (as 
opposed  to  operating  repairs). 

(c)  General  office  and  custodial 
duties. 

(d)  “Watching”  duties. 

(e)  Working  in  the  seed  house. 

(f)  Transporting  seed,  hulls,  and 
ginned  bales  away  from  the  gin. 

(g)  Any  activity  performed  dm-ing 
the  “off-season.” 

County  Whexe  Cotton  is  Grown  in 
CoMMERCUL  Quantities 

§  780.811  Exemption  dependent  upon 
place  of  employment  generally. 

Under  the  first  part  of  section  13(b) 
(15),  if  the  employee’s  work  meets  the 
requirements  for  exemption,  the  l(x:a- 
tion  of  the  place  of  employment  where 
he  performs  it  will  determine  whether 
the  exemption  is  applicable.  This  loca¬ 
tion  is  required  to  be  in  a  county  where 
cotton  is  grown  in  commercial  quanti¬ 
ties.  The  exemption  will  apply,  however, 
to  an  employee  who  performs  such  work 
in  “any”  place  of  employment  in  such 
a  county.  The  place  of  employment  in 
which  he  engages  in  ginning  need  not 
be  an  establishment  exclusively  or  even 
principally  devoted  to  such  operations; 
nor  is  it  Important  whether  the  place 
of  employment  is  on  a  farm  or  in  a 
town  or  city  in  such  a  county,  or  whether 
or  to  what  extent  the  cotton  ginned 
there  comes  from  the  coimty  in  which 
the  ginning  is  done  (h*  from  nearby  or 
distant  sources.  It  is  enough  if  the  place 
of  employment  where  the  employee  is 


engaged  in  ginning  cotton  for  market  is 
“located”  in  such  a  county. 

§  780.812  “County." 

As  used  in  the  section  13(b)  (15)  ex¬ 
emption,  the  term  “county”  refers  to 
the  political  subdivision  of  a  State  com¬ 
monly  known  as  such,  whether  or  not 
such  a  unit  bears  that  name  in  a  par¬ 
ticular  State.  It  would,  for  example, 
refer  to  the  political  subdivision  know'n 
as  a  “parish”  in  the  State  of  Louisiana. 
A  place  of  employment  would  not  be 
located  in  a  county,  within  the  meaning 
of  the  exemption,  if  it  were  located  in 
a  city  which,  in  the  particular  State, 
was  not  a  part  of  any  county. 

§  780.813  “('.«Minly  whrre  cutiuii  is 
grown." 

For  the  exemption  to  apply,  the  em¬ 
ployee  must  be  inning  cotton  in  a  place 
of  employment  in  a  county  where  cotton 
“is  grown**  in  the  described  quantities. 
It  is  the  cotton  grown,  not  the  cotton 
ginned  in  the  place  of  employment,  to 
which  the  quantity  test  Is  applicable. 
The  quantities  of  cotton  ginned  in  the 
county  do  not  matter,  so  long  as  the  req¬ 
uisite  Quantities  are  grown  there. 

§  780.81  1  “Grown  in  (-ummrn-kil  quan¬ 
tities." 

Cotton  must  be  “grown  in  commercial 
quantities”  in  the  county  where  the  place 
of  emplojrment  is  located  if  an  employee 
ginning  cotton  in  such  place  is  to  be 
exempt  imder  section  13(b)  (15).  The 
term  “commercial  quantities”  is  not  de¬ 
fined  in  the  statute,  but  in  the  cotton¬ 
growing  areas  of  the  country  there 
^ould  be  little  question  in  most  instances 
as  to  whether  commercial  quantities  of 
cotton  are  grown  in  the  county  where  the 
ginning  is  done.  If  it  should  become  nec¬ 
essary  to  determine  whether  commercial 
quantities  are  grown  in  a  particular 
coimty,  it  would  apc>ear  appropriate  in 
view  ot  crop-year  variations  to  consider 
average  quantities  produced  over  a  rep¬ 
resentative  period  such  as  5  years.  On 
the  question  of  whether  the  quantities 
grown  are  “commercial”  quantities,  the 
trade  understanding  of  what  are  “com¬ 
mercial”  quantities  of  cotton  would  be 
important.  It  would  appear  appropriate 
also  to  measure  “commercial”  quantities 
in  terms  of  marketable  lint  cotton  in 
bales  rather  than  by  acreage  or  amounts 
of  seed  cotton  grown,  since  seed  cotton 
is  not  a  commercially  marketable  prod¬ 
uct  (Mangan  v.  State,  76  Ala.  60).  Also, 
production  of  a  commodity  in  “commer¬ 
cial”  quantities  generally  involves  quan¬ 
tities  sufi^ient  for  sale  with  a  reason¬ 
able  expectation  of  some  return  to  the 
producers  in  excess  of  costs  (Bianco  v. 
Hess  (Ariz.),  339  P.  2d  1038;  Nystel  v. 
Thomas  (Tex.  Civ.  App.)  42  S.W.  2d 
168). 

§  780.815  Rasic*  rondilioiiK  of  exemp¬ 
tion  ;  second  part,  proecKsing  of  sugar 
beets,  sugar-beet  molasses,  sugareane, 
or  maple  sap. 

Under  the  second  part  of  section  13 
(b)  (15)  of  the  Act,  the  following  condi¬ 
tions  must  be  met  in  order  for  the  exemp¬ 
tion  to  apply  to  an  employee : 
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(a)  He  must  be  engaged  in  the  proc¬ 
essing  of  sugar  beets,  sugar-beet  molas¬ 
ses,  sugarcane,  or  maple  st^). 

(b)  The  product  of  the  processing 
must  be  sugar  (other  than  refined  sugar) 
or  syrup. 

§  780.816  IVut'CMCiinf:  uf  Mpcrin*'  coni- 

iiiudilicK. 

Only  the  processing  of  sugar  beets, 
sugar-beet  molasses,  sugarcane,  or  maple 
sap  is  within  the  exemption.  Operations 
performed  on  commodities  other  than 
those  named  are  not  exempt  under  this 
section  even  though  they  result  in  the 
production  of  imrefined  sugar  or  syrup. 
For  example,  sorghum  cane  or  refinery 
syrup  (which  is  a  byproduct  of  refined 
syrup)  are  not  named  commodities  and 
employees  engaged  in  processing  these 
products  are  not  exempt  under  this  sec¬ 
tion  even  though  the  resultant  product 
is  raw  sugar.  The  loss  of  exemption  would 
obtain  for  the  same  reason  for  employees 
engaged  in  processing  sugar,  glucose,  or 
ribbon  cane  syrup  into  syrup. 

§  780.817  Elll|>l^^y^o^  engagod  in  prm*- 

CMoiiig. 

Only  those  employees  who  are  en¬ 
gaged  in  the  processing  will  come  within 
the  exemption.  The  processing  of  sugar¬ 
cane  to  which  the  exemption  applies  and 
in  which  the  employee  must  be  engaged 
in  order  to  come  within  it  is  considered 
to  begin  when  the  processor  receives  the 
cane  for  processing  and  to  end  when 
the  cane  is  processed  “into  sugar  (other 
than  refined  sugar)  or  syrup.”  Employees 
engaged  in  the  following  activities  of  a 
sugarcane  processing  mill  are  consid¬ 
ered  to  be  engaged  in  “the  processing  of" 
the  sugarcane  into  the  named  products, 
within  the  meaning  of  the  exemption: 

(a)  Loading  of  the  sugarcane  in  the 
field  or  at  a  concentration  point  and 
hauling  the  cane  to  the  mill  “if  per¬ 
formed  by  employees  of  the  mill.”  (Such 
activities  performed  by  employees  of 
some  other  employer,  such  as  an  inde¬ 
pendent  contractor,  are  not  considered  to 
be  within  the  exemption.) 

(b)  Weighing,  unloading,  and  stack¬ 
ing  the  cane  at  the  mill  yard. 

(c)  Performing  sampling  tests  (such 
as  a  trash  test  or  sucrose  content  test) 
on  the  incoming  cane. 

(d)  Washing  the  cane,  feeding  it  into' 
the  mill  crushers  and  crushing. 

(e)  Operations  cm  the  extracted  cane 
juice  in  the  making  of  raw  sugar  and 
molasses:  Juice  weighing  and  measure¬ 
ment,  heating,  clarificati(xi,  filtration, 
evaporating,  crystallization,  centrifuging, 
and  handling  and  storing  the  raw  sugar 
or  molasses  at  the  plant  during  the  grind¬ 
ing  season. 

(f)  Laboratory  analytical  and  testing 
operations  at  any  point  in  the  processing 
or  at  the  end  of  the  process. 

(g)  Loading  out  raw  sugar  or  molasses 
during  the  grinding  seascm. 

(h)  Handling,  baling,  or  storing  ba¬ 
gasse  during  the  grinding  season. 

'(i)  Firing  boilers  and  other  activities 
connected  with  the  overall  operation  of 
the  plant  machinery  during  grinding 
operations,  including  cleanup  and  main¬ 
tenance  work  and  day-to-day  repairs. 


(This  includes  shop  employees,  me¬ 
chanics.  electricians,  and  employees 
maintaining  stocks  of  various  items  used 
in  repairs.) 

§  780.818  Employees  nul  engaged  in 
proee^^ing. 

Employees  engaged  in  operations 
which  are  not  an  integral  part  of  proc¬ 
essing  of  the  named  commodities  will 
not  come  within  the  exemption.  The  fol¬ 
lowing  activities  are  not  considered 
exempt  under  section  13(b)  (15) : 

(a)  Office  and  general  clerical  work. 

(b)  Feeding  and  housing  millhands 
and  visitors  (typically  this  is  called  the 
“boarding  house”) . 

(c)  Hauling  raw  sugar  or  molasses 
away  from  the  mill. 

(d)  Any  work  outside  the  grinding 
season. 

§  780.819  1’rodut‘tion  niii<>t  be  of  unre¬ 
fined  ^iiigar  or  !>yrup. 

The  second  part  of  the  section  13(b) 
<15)  exemption  is  specifically  limited  to 
the  production  “of  sugar  (other  than  re¬ 
fined  sugar)  or  syrup.”  The  production 
of  “refined  sugar”  a  term  which  is  com¬ 
monly  understood  to  refer  to  the  refine¬ 
ment  of  “raw  sugar”  is  expressly  ex¬ 
cluded.  Thus,  the  exemption  does  not 
apply  to  the  manufacture  of  sugar  that 
is  produced  by  melting  sugar,  purifying 
the  melted  sugar  solution  through  a  car¬ 
bon  medium  process  and  the  recrystalli¬ 
zation  of  the  sugar  from  this  solution. 
Nor  does  the  exemption  apply  to  the 
pix>cessing  of  cane  syrup  into  refined 
sugar  or  to  the  further  processing  of 
sugar,  as  for  example,  beet  sugar  into 
powdered  or  liquid  sugar. 

Subpart  J — Employment  In  Fruit  and 

Vegetable  Harvest  Transportation; 

Exemption  From  Overtime  Pay  Re¬ 
quirements  Under  Section  13(b)(16) 

INTRODUCTOBY 

§  780.900  .S'ope  and  aignifit’anco  of  in¬ 
terpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
Subpart  J  together  constitute  the  official 
interpretative  bulletin  of  the  Department 
of  Labor  with  respect  to  the  meaning  and 
application  of  section  13(b)  (16)  of  the 
Fair  Labor  Standards  Act  of  1938,  as 
amended.  This  section  provides  exemp¬ 
tion  from  the  overtime  pay  provisions 
of  the  Act  for  employees  engaging  in 
specified  transportation  activities  when 
fruits  and  vegetables  are  harvested.  As 
appears  more  fully  in  Subpart  A  of  this 
part,  interpretations  in  this  bulletin  with 
respect  to  the  provisions  of  the  Act  dis¬ 
cussed  are  official  interpretaticms  upon 
which  reliance  may  be  placed  and  which 
will  gffide  the  Secretary  of  Labor  and 
the  Administrator  in  the  performance  of 
their  duties  under  the  Act.  The  general 
exemption  provided  in  sections  13(a)  (6) 
and  13(b)  (12)  of  the  Act  for  employees 
employed  in  agriculture,  are  not  dis¬ 
cussed  in  this  subpart  except  in  their 
relation  to  section  13(b)  (16) .  Hie  mean¬ 
ing  and  application  of  these  exemptions 


are  fully  considered  in  Subparts  D  and 
E,  respectively,  of  this  Part  780. 

§  780.901  Statutory  provisionii. 

Section  13(b)  (16)  of  the  Act  exempts 
from  the  overtime  provisions  of  section  7 : 

Any  employee  engaged  (A)  In  the  transpor¬ 
tation  and  preparation  for  transportation  of 
fruits  or  vegetables,  whether  or  not  per¬ 
formed  by  the  farmer,  from  the  farm  to  a 
place  of  first  processing  or  first  marketing 
within  the  same  State,  or  (B)  In  transporta¬ 
tion,  whether  not  performed  by  the  farmer, 
between  the  farm  and  any  point  within  the 
same  State  of  persons  employed  or  to  be 
employed  in  the  harvesting  of  fruits  or 
vegetables. 

§  780.902  i.egi.«lalive  history  of  exonip- 
lioii. 

Since  the  language  of  section  13(b) 
(16)  and  its  predecessor,  section  13(a) 
(22)  is  identical,  the  legislative  history 
of  former  section  13(a)  (22)  still  retains 
its  pertinency  and  vitality.  The  former 
sectiMi  13(a)  (22)  was  added  to  the  Act 
by  the  Fair  Labor  Standards  Amend¬ 
ments  of  1961.  The  original  provision  in 
the  House-passed  bill  was  in  the  form 
of  an  am^dment  to  the  Act’s  definition 
of  agriculture.  It  would  have  altered  the 
effect  of  holdings  of  the  courts  that  oper¬ 
ations  such  as  those  described  in  the 
amendment  are  not  within  the  agricul¬ 
ture  exemption  provided  by  section  13(a) 
(6)  whoa  performed  by  employees  of  per¬ 
sons  other  than  the  farmer.  (Chapman 
V.  Durkin.  214  F.  2d  360,  certiorari  denied 
348  U.S.  897:  Fort  Mason  Fruit  Co.  v. 
Durkin.  214  F.  2d  363,  certiorari  denied, 
348  U.S.  897.)  The  amendment  was  of¬ 
fered  to  exempt  operations  which,  in  the 
sponsor’s  view,  were  meant  to  be  exempt 
under  the  original  Act.  (See  107  Cong. 
Rec.  (daily  ed.)  p.  4523.)  The  Conference 
Committee,  in  changing  the  provision  to 
make  it  a  separate  exemption  made  it 
clear  that  it  was  “not  intended  by  the 
ccHnmittee  of  conference  to  change  by 
this  exemption  (for  the  described  trans¬ 
portation  employees)  •  •  *  the  appli¬ 
cation  of  the  Act  to  any  other  employees. 
Nor  is  it  intended  that  there  be  any  im¬ 
plication  of  disagreement  by  the  con¬ 
ference  committee  with  the  principles 
and  tests  governing  the  application  of 
the  present  agricultural  exemption  as 
^undated  by  the  courts.”  (H.  Kept.  No. 
327,  87th  Cong.,  first  session,  p.  18.) 

§  780.903  General  scope  of  exemption. 

The  exemption  provided  by  section 
13(b)  (16)  is  in  two  parts,  subsection  (A), 
which  exempts  employees  engaged  in  the 
described  transportation  and  prepara- 
ti(m  for  transportation  of  fruits  or  veg¬ 
etables.  and  subsection  (B)  which  ex¬ 
empts  employees  engaged  in  the  specified 
tran^rtation  of  employees  who  harvest 
fruits  or  vegetables.  The  transportation 
and  preparaticxi  for  transportation  of 
fruits  and  vegetables  must  be  from  the 
farm  to  a  place  of  first  processing  or  first 
marketing  located  in  the  same  State 
where  the  farm  is  located:  the  transpor¬ 
tation  of  harvesters  must  be  between  the 
farm  and  a  place  located  in  the  same 
State  as  the  farm. 
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§  780.904  What  doterminee  the  excmp* 
lion. 

The  application  of  the  exemption  pro¬ 
vided  by  section  13(b)  (16)  depends  wi 
the  nature  of  the  employee’s  work  and 
not  on  the  character  of  the  employer’s 
business.  An  employee  is  not  exempt  in 
any  workweek  imless  his  employment  in 
that  workweek  meets  all  the  require¬ 
ments  for  exemption.  To  determine 
whether  an  employee  is  exempt  an 
examination  should  be  made  of  the  duties 
which  that  employee  performs.  Some  em¬ 
ployees  of  the  employer  may  be  exempt 
and  others  may  not. 

§  780.903  Employers  >*ho  may  elaim 
exemption. 

A  nonfarmer,  as  well  as  a  farmer,  who 
has  an  employee  engaged  in  the  opera¬ 
tions  specified  in  section  13(b)  (16)  may 
take  advantage  of  the  exemption.  Em¬ 
ployees  of  contractual  haulers,  packers, 
processors,  wholesalers,  “bird-dog”  op¬ 
erators,  and  others  may  qualify  for  ex¬ 
emption.  If  an  employee  is  engaged  in 
the  specified  operations,  the  exemption 
will  apply  “whether  or  not”  these  opera¬ 
tions  are  “performed  by  the  farmer”  who 
has  grown  the  harvested  fruits  and 
vegetables.  Where  such  operations  are 
performed  by  the  farmer,  the  engage¬ 
ment  by  his  employee  in  them  will  pro¬ 
vide  a  basis  for  exemption  under  section 
13(b)  (16)  without  regard  to  whether  the 
farmer  is  performing  the  operations  as 
an  incident  to  or  in  conjunction  with  his 
farming  operations. 

Exempt  Operations  on  Fruits  or 
.  Vegetables 

§  780.906  Roquisitcs  for  exemplion  gen¬ 
erally. 

Section  13(b)  (16),  in  clause  (A),  pro¬ 
vides  an  exemption  from  the  overtime 
pay  provision  of  the  Act  for  an  employee 
during  any  workweek  in  which  all  the 
following  conditions  are  satisfied: 

(a)  The  employee  must  be  engaged 
“in  the  transportation  and  preparation 
for  transportation  of  fruits  and  vege¬ 
tables”:  and 

(b)  Such  transportation  must  be 
transportation  “from  the  farm”;  and 

(c)  The  destination  to  which  the 
fruits  or  vegetables  are  transported  must 
be  “a  place  of  first  processing  or  first 
marketing”;  and 

(d)  The  transportatiOTi  must  be  from 
the  farm  to  such  destination  “within 
the  same  State”. 

§  780.907  “Fruits  or  vegolaWes.” 

'The  exempt  operations  of  preparing 
for  transportation  and  transporting 
must  be  performed  with  respect  to 
“fruits  or  vegetables.”  The  intent  of  sec- 
Uon  13(b)  (16)  is  to  exempt  such  opera¬ 
tions  on  fruits  or  vegetables  which  are 
“just-harvested”  and  still  in  their  raw 
and  natural  state.  As  explained  at  the 
time  of  adoption  of  the  amendment  on 
the  floor  of  the  House,  the  exemption 
was  intended  to  eliminate  the  difference 
in  treatment  of  farmers  and  nonfarmers 
with  respect  to  exemption  of  siich  “han¬ 
dling  or  hauling  of  fruit  or  vegetables  In 
their  raw  or  natural  state,”  (See  107 


Cong.  Rec.  (dally  ed.)  p.  4523.)  Trans¬ 
porting  and  preparing  for  transporta¬ 
tion  other  farm  products  which  are  not 
fruits  or  vegetables  are  not  exempt  under 
section  13(b)  (16).  For  example,  opera¬ 
tions  on  livestock,  eggs,  tobacco,  or  poul¬ 
try  are  nonexempt.  Sugar  cane  is  not  a 
fruit  or  vegetable  for  pinposes  of  this 
exemption  (Wirtz  v.  Osceola  Farms  Co. 
372  F.  2d  584) . 

§  780.908  Relation  of  employee’s  work 
to  specified  transportation. 

In  order  for  the  exemption  to  apply 
to  an  employee,  he  must  be  engaged  “in 
the  transportation  and  preparation  for 
transportation”  of  the  just-harvested 
fruits  or  vegetables  from  the  farm  to  the 
specified  places  within  the  same  State. 
Engagement  in  other  activities  is  not  ex¬ 
empt  work.  The  employee  must  be  actu¬ 
ally  engaged  in  the  described  operations. 
The  exemption  is  not  available  for  other 
employees  of  the  employer,  such  as  office, 
clerical,  and  maintenance  workers. 

§  780.909  “Transportation.” 

“Transportation,”  as  used  in  section 
13(b)  (16),  refers  to  the  movement  by 
any  means  of  conveyance  of  fruits  or 
vegetables  from  the  farm  to  a  place  of 
first  processing  or  first  marketing  in  the 
same  State.  It  includes  only  those  activi¬ 
ties  which  are  immediately  necessary  to 
move  the  fruits  or  vegetables  to  the  spec¬ 
ified  points  and  the  return  trips.  Driv¬ 
ers,  drivers’  helpers,  loaders,  and  check¬ 
ers  perform  work  which  is  exempt. 
Transportation  ends  with  delivery  at  the 
receiving  platform  of  the  place  to  which 
the  fruits  or  vegetables  are  transported. 
(Mitchell  V.  Budd,  350  U.S.  473.)  Thus, 
unloading  at  the  delivery  point  by  em¬ 
ployees  who  did  not  transport  the  com¬ 
modities  would  not  be  a  part  of  the 
transc>ortation  activities  imder  section 
13(b) (16). 

§  780.910  Engagement  in  transporta¬ 
tion  and  preparation. 

Since  transportation  and  preparation 
for  transportation  are  both  exempt  ac¬ 
tivities,  an  employee  who  engages  in 
both  is  performing  exempt  work.  In  re¬ 
ferring  to  “the  transportation  and  prep¬ 
aration  for  transportation”  of  the  fruits 
or  vegetables,  the  statute  recognizes  the 
two  activities  as  interrelated  parts  of  the 
single  task  of  moving  the  commodities 
from  the  farm  to  the  designated  points. 
Accordingly,  the  word  “and”  between  the 
words  “transportation”  and  “prepara¬ 
tion”  is  not  considered  to  require  that 
any  employee  be  employed  in  ^th  parts 
of  the  task  in  order  to  be  ex^pt.  The 
exemption  may  apply  to  an  employee 
engaged  either  in  transporting  or  pre¬ 
paring  the  commodities  for  transporta¬ 
tion  if  he  otherwise  qualifies  vmder  sec¬ 
tion  13(b) (16). 

§  780.911  Preparation  for  transporta¬ 
tion. 

The  “preparation  for  transportation” 
of  fruits  or  vegetables  includes  only  those 
activities  which,  are  necessary  to  pre¬ 
pare  the  fruits  or  vegetables  for  trans¬ 
portation  from  the  farm  to  the  places 
described  in  secticm  13(b)  (16).  These 


preliminary  activities  on  the  farm  will 
vary  with  the  commodity  involved,  with 
the  means  of  the  transportation  to  be 
used,  and  with  the  nature  of  operations 
to  be  performed  on  the  commodity  after 
delivery. 

§  780.912  Exempt  preparation. 

The  following  operations,  if  required 
in  order  to  move  the  commodities  from 
the  farm  and  to  deliver  them  to  a  place 
of  first  marketing  or  first  processing,  are 
considered  preparation  for  transporta¬ 
tion:  Assembling,  weighing,  placing  the 
fruits  or  vegetables  in  containers  such 
as  lugs,  creates,  boxes  or  bags,  icing, 
marking,  labeling  or  fastening  contain¬ 
ers,  and  moving  the  commodities  from 
storage  or  concentration  areas  on  the 
farm  to  loading  sites. 

§  780.913  Nonexenipt  preparation. 

(a)  Retail  packing.  Since  the  exemp¬ 
tion,  as  expressly  stated  in  section  13(b) 
(16),  includes  the  transportation  of  the 
fruits  or  vegetables  only  to  places  of  first 
marketing  or  first  processing,  packing  or 
preparing  for  retail  or  further  distribu¬ 
tion  beyond  the  place  of  first  processing 
or  first  marketing  is  not  exempt  as  “prep¬ 
aration  for  transportation.”  (Schultz  v. 
Durrence  (D.  (3rti.),  19  WH  Cases  747, 
63  CCH  Lab.  Cas.  secs.  32,  387.) 

(b)  Preparation  for  market.  No 
exemption  is  provided  under  section  13 
(b)  (16)  for  operations  performed  on  the 
farm  in  preparation  for  market  (such  as 
ripening,  cleaning,  grading,  or  sorting) 
rather  than  in  preparation  for  the  trans¬ 
portation  described  in  the  section. 
Exemption,  if  any,  for  these  activities 
should  be  considered  under  sections  13 
(a)(6)  and  13(b)  (12).  (See  Subparts  D 
and  E  of  this  Part  780.) 

(c)  Processing  or  canning.  Processing 
is  not  exempt  preparation  for  trans¬ 
portation.  Thus,  the  canning  of  fruits  or 
vegetables  is  not  under  section  13  (b)  ( 16) . 

§  780.914  “From  the  farm.” 

The  exemption  applies  only  to  em¬ 
ployees  whose  work  relates  to  trans¬ 
portation  of  fruits  or  vegetables  “from 
the  farm.”  The  phrase  “from  the  farm” 
makes  it  clear  that  the  preparation  of 
the  fruits  or  vegetables  should  be  per¬ 
formed  on  the  farm  and  that  the  first 
movement  of  the  commodities  should 
commence  at  the  farm.  A  “farm”  has 
been  Interpreted  under  the  Act  to  mean 
a  tract  of  land  devoted  to  one  or  more 
of  the  primary  branches  of  farming  out¬ 
lined  in  the  definition  of  “agriculture”  in 
section  3(f)  of  the  Act.  These  expressly 
include  the  cultivation  and  tillage  of  the 
soil  and  the  growing  and  harvesting 
of  any  agricultural  or  horticultural 
commodities. 

§  780.915  “Place  of  first  processing.” 

Under  section  13(b)  (16)  the  fruits  or 
vegetables  may  be  transported  to  only 
two  types  of  places.  One  is  a  “place  of 
first  processing”,  which  includes  any 
place  where  canning,  freezing,  drying, 
preserving,  or  other  operations  which 
first  change  the  form  of  the  fresh  fruits 
or  vegetables  from  their  raw  and  natural 
state  are  performed.  (For  overtime 
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exemption  applicable  to  “first  process¬ 
ing,”  see  Part  526  of  this  chapter.)  A 
plant  which  grades  and  packs  only  is  not 
a  place  of  first  processing  (Walling  v. 
DeSoto  Creamery  and  Produce  Co.,  51 
F.  Supp.  938) .  However,  a  packer’s  plant 
may  qualify  as  a  place  of  first  marketing. 
(See  §  780.916.) 

§  780.916  “Place  of  *  *  *  first  mar¬ 
keting."  ' 

A  “place  of  *  *  *  first  marketing”  is 
the  second  of  the  two  types  of  places  to 
which  the  freshly  harvested  fruits  or 
vegetables  may  be  transported  from  the 
farm  under  the  exemption  provided  by 
section  13(b)  (16).  Typically,  a  place  of 
first  marketing  is  a  farmer’s  market  of 
the  kind  to  which  “delivery  to  market” 
is  made  within  the  meaning  of  section 
3(f)  of  the  Act  when  a  farmer  delivers 
such  commodities  there  as  an  incident  to 
or  in  conjunction  with  his  own  farming 
operations.  Under  section  13(b)  (16),  of 
course,  there  is  no  requirement  that  the 
transportation  be  ijerformed  by  or  for 
a  farmer  or  as  an  incident  to  or  in  con- 
*  junction  with  any  farming  operations.  A 
place  of  first  marketing  may  be  described 
in  general  terms  as  a  place  at  which  the 
freshly  harvested  fruits  or  vegetables 
brought  from  the  farm  ai‘e  first  delivered 
for  marketing,  such  as  a  packing  plant 
or  an  establishment  of  a  wholesaler  or 
other  distributor,  cooperative  marketing 
agency,  or  processor  to  which  the  fruits 
or  vegetables  are  first  brought  from  the 
farm  and  delivered  for  sale.  A  place  of 
first  marketing  may  also  be  a  place  of 
first  processing  (see  Mitchell  v.  Budd, 
350  U.S.  473)  but  it  need  not  be.  The 
“first  place  of  packing”  to  which  the 
just-harvested  fruits  or  vegetables  are 
transported  from  the  farm  is  intended 
to  be  included.  (See  107  Cong.  Rec. 
(daily  ed.)  p.  4523.)  Transportation  to 
places  which  are  not  first  processing  or 
first  marketing  places  is  not  exempt. 

§  780.917  “Wilhin  the  name  Slate.” 

To  qualify  for  exemption  under  section 
13(b)  (16),  the  transportation  of  the 
fruits  or  vegetables  must  be  made  to  the 
specified  places  “within  the  same 
State”  in  which  the  farm  is  located. 
Transportation  is  made  to  a  place 
“within  the  same  State”  when  the  com¬ 
modities  are  taken  from  the  farm, 
hauled  and  delivered  within  the  same 
State  to  first  markets  or  first  processors 
for  sale  or  processing  at  the  place  of  de¬ 
livery.  The  exemption  is  not  provided 
for  transportation  to  any  place  of  first 
marketing  or  first  processing  across 
State  lines  and  does  not  apply  to  any 
part  of  the  transportation  within  the 
State  of  fruits  or  vegetables  destined  for 
a  place  in  another  State  at  which  they 
are  to  be  first  marketed  or  first  proc¬ 
essed.  Transportation  from  the  farm  to 
an  intermediate  point  in  such  a  journey 
located  within  the  same  State  would  not 
qualify  for  exemption;  it  would  make  no 
difference  that  the  intermediate  point  is 
a  place  of  first  marketing  or  first  proc¬ 
essing  for  other  fruits  or  vegetables  if  it 
is  not  actually  such  for  the  fruits  or  veg¬ 
etables  being  transported.  On  the  other 
hand,  where  the  place  to  which  fruits 


or  vegetables  are  transported  from  the 
farm  within  the  same  State  is  actually 
the  place  of  first  marketing  or  first  proc¬ 
essing  of  those  very  commodities,  trans¬ 
portation  of  the  goods  across  State  lines 
by  the  first-market  op>erator  or  first 
processor,  after  such  delivery  to  him 
within  the  State,  does  not  affect  the 
nature  of  the  delivery  to  him  as  one  made 
within  the  State. 

Exempt  Transportation  of  Fruit  or 
Vegetable  Harvest  Employees 

§  780.918  Keqiiitiiles  for  exemption 
generally. 

Section  13(b)  (16).  in  clause  (B),  pro¬ 
vides  an  exemption  from  the  minimum 
wage  and  overtime  pay  provisions  of  the 
Act  for  an  employee  during  any  work¬ 
week  in  which  all  the  following  condi¬ 
tions  are  satisfied: 

(a)  The  employee  must  be  engaged 
“in  transportation”  of  harvest  workers; 
and 

(b)  Tlie  harvest  workers  transported 
must  be  “persons  employed  or  to  be  em¬ 
ployed  in  the  harvesting  of  fruits  or 
vegetables”:  and 

(c)  The  employee’s  transportation  of 
such  harvest  workers  must  be  “between 
the  farm  and  any  point  within  the  same 
State.” 

§  780.919  Kngagenient  “in  tran!i>portu- 
lion”  of  liarvesi  workers. 

In  order  for  the  exemption  to  apply, 
the  employees  must  be  engaged  “in 
transportation”  of  the  specified  harvest 
workers  between  the  points  stated  in  the 
statute.  Actual  engagement  “in  trans¬ 
portation”  of  such  workers  is  required. 
Engagement  in  other  activities  is  not 
exempt  work.  Drivers,  driver's  helpers, 
and  others  who  are  engaged  in  the  actual 
movement  of  the  persons  transported 
may  qualify  for  the  exemption.  Office 
employees,  garage  mechanics,  and  other 
employees  of  the  employer  wi»o  may  per¬ 
form  supporting  activities  but  do  not 
engage  in  the  actual  transportation  work 
do  not  come  within  the  exemption. 
There  is  no  restriction  in  the  statute  as 
to  the  means  of  conveyance  used;  the 
exempt  transpiortation  may  be  by  land, 
air,  or  water  in  any  vehicle  or  convey¬ 
ance  appropriate  for  the  purpose.  Em¬ 
ployees  of  any  employer  who  are  engaged 
in  the  specified  transportation  activities 
may  qualify  for  exemption:  it  is  not 
necessary  that  the  transportation  be  per¬ 
formed  by  the  farmer.  (See  5  780.905.) 

§  780.920  Workers  transported  must  bo 
fruit  or  vegetable  harvest  workers. 

Clause  (B)  of  section  13(b)  (16)  ex¬ 
empts  only  those  transportation  em¬ 
ployees  who  are  engaged  in  transporta¬ 
tion  “of  persons  employed  or  to  be  em¬ 
ployed  in  the  harvesting  of  fruits  or 
vegetables.”  Transportation  of  harvest 
workers  is  not  exempt  unless  the  workers 
are  fruit  and  vegetable  harvest  workers; 
transportation  of  workers  employed  or 
to  be  employed  in  harvesting  other  com¬ 
modities  is  not  exempt  work  under  sec¬ 
tion  13(b)  (16).  Wirtz  v.  Osceola  Farms 
Co.,  372  P.  (2d)  584  (C.A.  5) .  Nor  does  the 
exemption  apply  to  the  transportation 


of  persons  for  the  purpose  of  planting  or 
cultivating  any  crop,  whether  or  not  it  is 
a  fruit  or  a  vegetable  crop. 

§  780.921  Persons  “employed  or  to  be 
employed”  in  fruit  or  vegetable  har¬ 
vesting. 

The  exemption  applies  to  the  trans¬ 
portation  of  persons  “employed  or  to  be 
employed”  in  the  harvesting  of  fruits  or 
vegetables.  Included  in  this  phrase  are 
persons  who  at  the  time  of  transporta¬ 
tion  are  currently  employed  in  harvest¬ 
ing  fruits  or  vegetables  and  others  who. 
regardless  of  their  occupation  at  such 
time,  are  being  transported  to  be  em¬ 
ployed  in  such  harvesting.  The  convey¬ 
ing  of  persons  to  a  farm  from  a  factory, 
packinghouse  or  processing  plant  would 
be  exempt  where  their  transportation  is 
for  the  purpose  of  their  employment  in 
harvesting  the  named  commodities.  On 
the  other  hand,  the  transportation  of 
harvest  workers,  who  have  been  em¬ 
ployed  in  the  fruit  or  vegetable  harvest, 
to  such  a  plant  for  the  purpose  of  their 
employmqnt  in  the  plant  would  not  be 
exempt.  TTie  transportation  must  come 
within  the  intended  scope  of  section 
13(b)  (16)  which  is  to  pro^de  exemption 
for  “transportation  of  the  harvest  crew 
to  and  from  the  farm”  (see  107  Cong. 
Rec.  daily  ed.  p.  4523) . 

§  780.922  “Harvesling”  of  friiils  or 
^egelablrs. 

Only  transportation  of  employees  em¬ 
ployed  or  to  be  employed  in  the  “har¬ 
vesting”  of  fruits  or  vegetables  is  exempt 
under  clause  (B)  of  section  13(b)  (16). 
As  indicated  in  5  780.920,  such  harvest 
workers  do  not  include  employees  em¬ 
ployed  or  to  be  employed  in  planting  or 
cultivating  the  crop.  Nor  do  they  include 
employees  employed  or  to  be  employed 
in  operations  subsequent  to  harvesting, 
even  where  such  operations  constitute 
“agriculture”  within  the  definition  in 
section  3(f)  of  the  Act.  “Harvesting” 
refers  to  the  removal  of  fruits  or  vege¬ 
tables  from  their  growing  position  in 
the  fields,  and  as  explained  in  S  780.118 
of  this  part,  hicludes  the  operations  cus¬ 
tomarily  performed  in  connection  with 
this  severance  of  the  crops  from  the  soil 
(see  Vives  v.  Serralles,  145  P.  2d  552), 
but  does  not  extend  to  operations  sub¬ 
sequent  to  and  unconnected  with  the 
actual  severance  process  or  to  opera¬ 
tions  performed  off  the  farm.  It  may 
include  moving  the  fruits  or  vegetables 
to  concentration  points  on  the  farm,  but 
would  not  include  packingshed  or  other 
operations  performed  in  preparation  for 
market  rather  than  as  part  of  harvest¬ 
ing.  such  as  ripening,  cleaning,  grading, 
sorting,  drying,  and  storing.  If  the 
workers  are  employed  or  to  be  employed 
in  “harvesting”,  it  does  not  matter  for 
purposes  of  the  exemption  whether  a 
farmer  or  smneone  else  employs  them 
or  does  the  harvesting.  It  is  the  charac¬ 
ter  of  their  employment  as  “harvesting” 
and  not  the  identity  of  their  employer 
or  the  ovraer  of  the  crop  which  deter¬ 
mines  whether  their  transportation  to 
and  from  the  farm  will  provide  a  basis 
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for  exemption  of  the  transportation 
of  employees. 

§  780.923  **Between  the  farm  and  any 
point  within  the  same  State”. 

The  transportation  of  fruit  or  vege¬ 
table  harvest  workers  is  permitted  “be¬ 
tween  the  farm  and  any  point  within 
the  same  State”.  The  exempt  transpor¬ 
tation  of  such  harvest  workers  therefore 
Includes  their  movement  to  and  from 
the  farm  (see  107  Cong.  Rec.  (daily  ed.) 
p.  4523).  Such  transportation  must, 
however,  be  from  or  to  points  “within 
the  same  State”  in  which  the  farm  is 
located.  Crossing  of  State  lines  is  not 
contemplated.  Thus,  the  exemption 
would  not  apply  to  day-haul  transpor¬ 
tation  of  fruit  or  vegetable  harvest 
workers  between  a  town  in  one  State 
and  farms  located  in  another  State.  Also, 
the  intent  to  exempt  “transportation  of 
the  harvest  crew  to  and  from  the  farm” 
(see  107  Cong.  Rec.  (daily  ed.)  p.  4523) 
within  a  single  State  would  not  Justify 
exemption  of  the  transportation  of 
workers  from  one  State  to  another  to 
engage  in  harvest  work  in  the  latter 
State.  The  exemption  does  not  apply  to 
transportation  of  p>ersons  on  any  trip, 
or  any  portion  of  a  trip,  in  which  the 
point  of  origin  or  point  of  destination 
is  in  another  State.  Subject  to  these 
limitations,  however,  where  employees 
are  being  transported  for  emplosunent 
in  harvesting  they  may  be  picked  up  in 
any  place  within  the  State,  including 
other  farms,  packing  or  processing  es¬ 
tablishments,  factories,  transportation 
terminals,  and  other  places.  The  broad 
term  “any  point”  must  be  interpreted 
in  the  light  of  the  purpose  of  the  exemp¬ 
tion  to  facilitate  the  harvesting  of  fruits 
or  vegetables.  Transportation  from  a 
farm  to  “any  point”  within  the  same 
State  (such  as  a  factory  or  processing 
plant)  where  some  other  purp)ose  than 
harvesting  is  served  is  not  exempt. 

Subpart  K — Employment  of  Home¬ 
workers  in  Making  Wreaths;  Ex¬ 
emption  from  Minimum  Wage, 
Overtime  Compensation,  and  Child 
Labor  Provisions  Under  Section  1 3(d) 

§  780.1000  Scope  and  significance  of  in¬ 
terpretative  bulletin. 

Subpart  A  of  this  Part  780  and  this 
Subpart  K  together  constitute  the  oflBcial 
interpretative  bulletin  of  the  Depart¬ 
ment  of  Labor  with  respect  to  the  mean¬ 
ing  and  application  of  section  13(d)  of 
the  Fair  Labor  Standards  Act  of  1938,  as 
amended.  This  section  provides  an  ex¬ 
emption  from  the  minimiun  wage,  over¬ 
time  pay,  and  child  labor  provisions  of 
the  Act  for  certain  homeworkers  em¬ 
ployed  in  making  wreaths  from  ever¬ 
greens  and  in  harvesting  evergreens  and 
other  forest  products  for  use  in  making 
wreaths.  Attention  is  directed  to  the 
fact  that  a  limited  overtime  exemption 
for  employees  employed  in  the  decora¬ 
tion  greens  Industry  is  provided  tuider 
section  7(c)  of  the  Act  (see  Part  526- of 


this  chapter).  The  section  7(c)  exemp¬ 
tion  is  not  limited  to  homeworkers. 

§  780.1001  General  explanatory  state¬ 
ment. 

Workers  in  rural  areas  sometimes  en¬ 
gage,  as  a  family  unit,  around  the  Christ¬ 
mas  holidays,  in  gathering  evergreens 
and  making  them  into  wreaths  in  their 
homes.  Such  workers,  under  well-settled 
interpretations  by  the  Department  of 
Labor  and  the  courts,  have  been  held  to 
be  employees  of  the  firm  which  purchases 
the  wreaths  and  furnishes  the  workers 
with  wire  used  in  making  such  wreaths. 

Requirements  for  Exemption 
§  780.1002  Statutory  requirements. 

Section  13  (d)  of  the  Fair  Labor  Stand¬ 
ards  Act  exempts  from  the  minimum 
wage  provisions  of  section  6,  the  over¬ 
time  requirements  of  section  7  and  the 
child  labor  restrictions  of  section  12: 

Any  homeworker  engaged  In  the  making  of 
wreaths  composed  principally  of  natural 
holly,  pine,  cedar,  or  other  evergreens  (In¬ 
cluding  the  harvesting  of  the  evergreens  or 
other  forest  products  used  In  making  such 
wreaths) . 

§  780.1003  What  determines  the  appli- 
eation  of  the  exemption. 

The  application  of  this  exemption  de¬ 
pends  on  the  nature  of  the  employee’s 
work  and  not  on  the  character  of  the 
employer’s  business.  To  determine 
whether  an  employee  is  exempt  an  ex¬ 
amination  should  be  made  of  the  activi¬ 
ties  which  that  employee  performs  and 
the  conditions  imder  which  he  performs 
them.  Some  employees  of  the  employer 
may  be  exempt  and  others  may  not. 

§  780.1004  General  requirements. 

The  general  requirements  of  the  ex¬ 
emption  are  that: 

(a)  The  employee  must  be  a  home¬ 
worker: 

(b)  The  employee  must  be  engaged  in 
making  wreaths  as  a  homeworker: 

(c)  The  wreaths  must  be  made  prin¬ 
cipally  of  evergreens: 

(d)  Any  harvesting  of  the  evergreens 
and  other  forest  products  by  the  home¬ 
workers  must  be  for  use  in  making  the 
wreaths  by  homeworkers. 

§  780.1005  Homeworkers. 

The  exemption  applies  to  “any  home¬ 
worker.”  A  homeworker  within  the 
meaning  of  the  Act  is  a  person  who 
works  for  an  employer  in  or  about  a 
home,  apartment,  tenement,  or  room  in  a 
residential  establishment. 

§  780.1006  In  or  about  a  home. 

Whether  the  work  of  an  employee  Is 
being  performed  “in  or  about  a  home,” 
so  that  he  may  be  considered  a  home¬ 
worker,  must  be  determined  on  the  facts 
in  the  particular  case.  In  general,  how¬ 
ever  the  phrase  “in  or  about  a  home”  in¬ 
cludes  any  home,  apartment,  or  other 
dwelling  place  and  surrounding  premises, 
such  yards,  garages,  sheds  or  base¬ 
ments.  A  convent,  orphanage  or  similar 
institution  is  considered  a  home. 
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§  780.1007  Exemption  is  inapplicable  if 
wreath-making  is  not  in  or  about  a 
home. 

The  section  13(d)  exemption  does  not 
aiH>ly  when  the  wreaths  are  made  in  or 
about  a  place  which  is  not  considered  a 
“home.”  Careful  consideration  is  re¬ 
quired  in  many  cases  to  determine 
whether  work  is  being  performed  in  or 
about  a  home.  Thus,  the  circumstances 
under  which  an  employee  may  engage  in 
work  in  what  ostensibly  is  a  “home”  may 
require  the  conclusion,  on  an  examina¬ 
tion  of  all  the  facts,  that  the  work  is  not 
being  performed  in  or  about  a  home 
within  the  intent  of  the  term  and  for  pur¬ 
poses  of  section  13(d)  of  the  Act. 

§  780.1008  Examples  of  places  not  con¬ 
sidered  homes. 

The  following  are  examples  of  work¬ 
places  which,  on  examination,  have  been 
considered  not  to  be  a  “home”: 

(a)  Living  quarters  allocated  to  and 
regulsu-ly  used  solely  for  production  pur¬ 
poses,  where  workers  work  regular  sched¬ 
ules  and  are  under  constant  supervision 
by  the  employer,  are  not  considered  to  b3 
a  home. 

(b)  While  a  convent,  orphanage  or’ 
similar  institution  is  considered  a  home, 
an  area  in  such  place  which  is  set  aside 
for  and  used  for  sewing  or  other  produc¬ 
tive  work  under  supervision  is  not  a 
home. 

(c)  Where  an  employee  performs  work 
on  wreaths  in  a  home  and  also  engages 
in  work  on  the  wreaths  for  the  employer 
during  that  workweek  in  a  factory,  he  is 
not  exempt  in  that  week,  since  some  of 
his  work  is  not  performed  in  a  home. 

§  780.1009  Wreaths. 

’The  only  product  which  may  be  pro¬ 
duced  under  the  section  13(d)  exemption 
by  a  hcmieworker  is  a  wreath  having  no 
less  than  the  specified  evergreen  content. 
The  making  of  a  product  other  than  a 
wreath  is  nonexempt  even  though  it  is 
made  principally  of  evergreens. 

§  780.1010  Principally. 

The  exemption  is  intended  to  apply  to 
the  making  of  an  evergreen  wreath.  Such 
a  wreath  is  one  made  “principally”  of 
evergreens.  “Principally”  means  chiefly, 
in  the  main  or  mainly  (Hartford  Acci¬ 
dent  and  Indemnity  Co.  v.  (Casualty 
Underwriters  Insurance  Co.,  130  F. 
Supp.  56).  A  wreath  is  made  “princi¬ 
pally”  of  evergreens  when  it  is  comprised 
mostly  of  evergreens.  For  example, 
where  a  wreath  is  composed  of  ever¬ 
greens  and  other  kinds  of  material, 
the  evergreens  should  comprise  a 
greater  part  of  the  wreath  than  all 
the  other  materials  together,  includ¬ 
ing  materials  such  as  frames,  stands,  and 
wires.  The  principal  portion  of  a  wreath 
may  consist  of  any  one  or  any  cixnbina- 
tion  of  the  evergreens  listed  in  section  13 
<d),  including  “other  evergreens.”  The 
making  of  wreaths  in  which  natural  ever¬ 
greens  are  a  secondary  component  is  not 
exempt. 
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§  780.1011  Evergreens. 

The  material  which  must  principally 
be  used  in  making  the  wreaths  is  listed 
as  “natural  holly,  pine,  cedar,  or  other 
evergfreens.”  Other  plants  or  materials 
cannot  be  used  to  satisfy  this  require¬ 
ment. 

§780.1012  Other  evergreens. 

The  “other  evergreens"  of  which  the 
wreath  may  be  principally  made  include 
any  plant  which  retains  its  gre«iness 
through  all  the  seasons  of  the  year,  such 
as  laurel,  ivy,  yew,  fir,  and  others.  While 
plants  other  than  evergreens  may  be  used 
in  making  the  wreaths,  such  plants, 
whether  they  are  forest  products  culti¬ 
vated  plants,  cannot  be  considered  as 
part  of  the  required  principal  evergreen 
component  of  the  wreath. 

§  780.1013  Natural  evergreens. 

Only  “natural”  evergreens  may  com¬ 
prise  the  principal  part  of  the  wreath. 
The  word  “natural”  qualifies  all  of  the 
evergreens  listed  in  the  section,  including 
“other  evergreens.”  The  term  “natural” 
means  that  the  evergreens  at  the  time 
they  are  being  used  in  making  a  wreath 
must  be  in  the  raw  and  natural  state  in 
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which  they  have  been  harvested.  Artifi¬ 
cial  evergreens  (Herring  Magic  v.  U.S., 
258  F.  2d  197;  Cal.  Casualty  Indemnity 
Exchange  v.  Industrial  Accident  Commis¬ 
sion  of  Cal.  90  P.  2d  289)  or  evergreens 
which  have  been  processed  as  by  drying 
and  spraying  with  tinsd  or  by  other 
means  are  not  included.  It  is  immaterial 
whether  the  natural  evergreen  used  in 
making  a  wreath  has  been  cultivated  or 
is  a  product  of  the  woods  or  forest. 

§  780.1014  Harvesting. 

The  homeworker  is  permitted  to  har¬ 
vest  evergreens  and  other  forest  products 
to  be  used  in  making  the  wreath.  The 
word  “harvesting”  means  the  removal  of 
evergreens  and  other  forest  products 
from  their  growing  positions  in  the  woods 
or  forest,  including  transportation  of  the 
harvested  products  to  the  home  of  the 
homewoiicer  and  the  performance  of 
other  duties  necessary  for  such  har¬ 
vesting. 

§  780.1015  Other  forest  products. 

The  homeworker  may  also  harvest 
“other  forest  products”  for  use  in  making 
wreaths.  The  term  “other  forest  prod¬ 
ucts”  means  any  plant  of  the  forest  and 
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includes,  of  course,  deciduous  plants  as 
well. 

§  780.1016  Use  of  evergreens  and  forest 
products. 

Harvesting  of  evergreens  and  other 
forest  products  is  exempt  only  when 
these  products  will  be  “used  in  making 
such  wreaths.”  The  phrase  “used  in  mak¬ 
ing  such  wreaths”  places  a  definite  limi¬ 
tation  on  the  purpose  for  which  ever¬ 
greens  may  be  harvested  under  section 
13(d).  Harvesting  of  these  materials  for 
a  use  other  than  making  wreaths  is  non¬ 
exempt.  Also,  such  harvesting  is  nonex¬ 
empt  when  the  evergreens  are  used  for 
wreathmaking  by  persons  other  than  the 
homeworkers  (see  Mitchell  v.  Hunt,  263 
P.  2d  913).  For  example,  harvesting  of 
evergreens  for  sale  or  distribution  to  an 
employer  who  uses  them  in  his  factory 
to  make  wreaths  is  not  exempt. 

Signed  at  Washington,  D.C.,  this  13th 
day  of  June  1972. 

Horace  E.  Menasco, 
Administrator. 

Wage  and  Hour  Division. 

(FR  Doc.72-9155  FUed  6-16-72;8;48  am] 
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